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BOOK V. . 

ON INHERITANCES. 

•> 

'CHAPTER I. 

ON PARTITION OF PATRIMONY. 

SECTION 1 

ON SUCCESSION IN GENERAL. 

ARTICLE I. 

r' 

ON PROPERTY; AND ON THE TRANSFER OF IT. 


, I. 

N A'REDA: — That title of law, under which a diftribu- 
tion of the paternal eftate is inflituted by ions, has been 
, called by the wife partition of heritage. 

" Under which ; ” under which title of law. Is inflituted is made. 

The ^Reindcara. 


What defeends from the father, is “ paternal j” and that is called pro- 
perty devolving on Jbntby the death of the father. Both esprdllons, ** pa- 
A temal 
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temal ejlalt" and “ by (ons,” are merely illuftrativc of relalion or confan- 
guinityj for the term, inheritance, or partition of heritage, is alfo ufed to 
fignify a diflribution of property among any relatives. Accordingly Na - 
* red a aho, having premifed the forenfick.term partitions of heritage, no- 
tices the diftribution of property left by the mother and the reft. So Menu 
likenife, premifing the fame title, without employing the word father or 
other limited defignation, propounds the diftribution of property in every 
relation. , 

* Ji'mu'tava'hana. 

II. 

Menu: — Thus has been declared' to you the law, a- 
bounding in the pureft affection, for the conduct of man 
and wife, together with the practice of raifing up offspring 
to a hufband of the fervile clafs on failure of iflne by him be- 
gotten : learn now the law of inheritance. 

" Estate** (I) t property. Paternal ;*’ obtained through the relation 
oj the Jon to the father. 

^ RaGHUHAND/iKA, 


Consequently that property, on which a diftribution or partition of a 
. vefted right, depending on relation or confanguimty , may be inftituted, is 
named diftributed heritage, a title of jurifprudence. In ftiort, heritage 
is a title oflaw. Since the merits of oppofite pleas fet up by a plaintiff and 
defendant (** this allotment of (hares is improper ; this allotment of (hares 
is equitable ;") may be determined under the title of^beritage, which com- 
prehends the allotment offhares, that title of judicial procedure is taken in 
a literal fenfc, “ inheritance or heritage.” Since this ^vord, and the term, 
which occurs in the text of Menu (Book II, Chapter I$*v. II 4. andvshtcb 
, term has teen there Explained “ lavs cf inheritance' *), may fignify the partible 
heritage, becaufc a rule expreftes, that neuter derivatives from active words 
arc fimilar to nouns denoting fubftance, or beeaufe the term is derived in the 
jnfTivc form, there is no objedtion to this interpretation . Thus Tome lawyers 
expound the terms. . • 


Since 



-Since this title of jurifprudence has not been exprcfily diHingaifiied 
by that name, the obvious defign of the writer would befubverted; for the 
other fevcntcen denominations, which occur- in the text of Menu, namely 
debt and the reft, nonpayment of wages, larceny and the reft, bear an ab- 
ftraft fenfe, whilft one denomination only would fignify the thing, which 
poftefles the abftraft nature. The title of loan and payment comprifes the 
feveral abftrafl properties, which conftitute a creditor, and fo forth, as has 
been already explained. By the rule quoted, grammarians, who contend 
that aflion is fingle, acknowledge its fimilarity to fubftance, and thereby 
permit the ufe of fuch terms in the dual and plural numbers. Words of 
this defeription do not denote fubftance. If they did, there could be no 
inflexion with a neuter fenfe, ’fince the derivatives w'ould not bear the ab- 
ftradt fenfe of the verb. The fame muft be univerfally admitted on the fup- 
pofition of a paflive inflexion. If that be queftioned, then tht text mufl be 
thus paraphrafed*. on whatever property, a partition or diftribution of the 
patrimony is inftituted, fuch diftribution of that property (for the connexion 
of the correlatives is pofitive ; ) is a title of jurisprudence called par- 
tition of heritage. In a word, the partition, which takes place in refpeft 
of partible heritage, alone conftitutes the forenfick title denominated par- 
tition of heritage. 

Is not partition of heritage (dayabhiga) termed diftribution of inheri- 
tance (dayabbaga 1 'iblaga}^ What ufe is there in fuch an incumbered de5ni- 
tion ? yet there is no vain repetition ; for it conveys the meaning of the 
term (ddyabhdga) inheritance or partition of heritage. *Ibe anfuer is ; no 
Jucb objedlion can be made, fince the legijlativ: independence of the fage 
muft be acknowledged. ;Or fo much is added to aid the perfedt comprc- 
henfion of the fenfe conveyed by the term heritage; for. Cnee the parti- 
tion, which takes place in refpedt of partible property devolving from a 
father on his fons, is called partition of heritage, it follows, that fuch pro- 
perty is (dayaj heritage; and, fince the term heritage risalfo ufed to Cig- 
nify property, of which no partition is made, participation, not ^partition, 
is flridlly intended. 

Sc>me confidcr the relative as employed in the fevenfh cafe fubflitutcd for 

, Jthe 
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the firft. Confequently the fenle is, that partition, which is mftltuted, 
is partition of heritage.” But others read, ■■ yattuot yas tu, but that,” m- 
ilead of “ yalra, where or in which,” and interpret the text fimilarly. 
The learned defendants of learned anceftors take the rplative in the feventh 
cafe with a caufal fenfej the fubjedt is the title of latv which confifls in 
partition ; and the word partition, which occurs m the text, is intended 
to juhify diftribution by a caufal derivation of the term : confequently the 
fenfe is, * that title of law, whereof partition is the element, and 
which is ehablilhed as the caufe and ground of a diftnbution by lots or the like, 
is called partition of heritage.’ Partition therefore, as a title of law, bears 
an abhradl fenfe; and this well reafonea opinion is unexceptionable. A- 
gain; the partition of heritage, or the heritage which is divided (according 
to the different opinions mention'd), is fignified by^the term inheritance; 
and that contlitutes the title of judicial procedure. Such is the interpreta- 
tion of Raghonakdana, Ji'mu'tava'hana and the reft. 


But, in fadt, that diUnbution, participation, or onnerihip of the pater- 
nal chute (or wealth defending from the father in confequence of his death 
or the like, or, in other words, property of the deceafed father,) which is 
ehabhfhed or acknowledged by the fons to veil; m a certain owner, is a term 
of Van. ttd.ui.ve. tu owoetCbuuy, Cna.fcyieufJLy-, team. Oie tcby.vw. of v.'.c ta-.w,, 
os nerhup ltfclf being the title of law, the property of the chate, avhich be- 
longed to a dcceafcd owner, 
fmguinit), is inheritance. 


being aehed in another by rcafon of con- 


On therelalive may be exprctTed in the feienth cafe with the fenfe of prop 
or fupport ;asin the example, “ be refides with lnsprcccptor ” and partition 
hgmfici allotment. Confequently the fenfe is, that ownerdup of heritage, 
ia right of which fons mal c an allotment, is a title of law named inheri- 
tance. 0;rvf ! , C, the fupport of an allotment of the heritage, is a caufe 
trev one 1 fuH) by wa) of illuhration. Hence, esen the ownerflnp of he- 
niaye, w!„il, ,1 not dtsided, is uncxcept.onably confidcrcd as inheritance! 
a-J rt-s tie ir-t of I!audiiaVa!.a, ihc rules of Visntiu (III and 
CCCC.Wlt) I. 1 o'ber lexis arc truly explanalor) of inheritance. This 
f n I — i fj r ri- ib'dlfniFrJ. 



If partition, as a term fynonymous with divifion, .flgnify the repara- 
tion of the integrant parts of the thing divided, would not the thing be 
deftroyed ? If it fignify difunion of intcref.s among the brethren in refpeft of 
each other’s property, no fepara'ion could be made of property connected 
with the property of another brother, even though the individual right be af* 
certained. To this it may Le.anjizered, the a£l of afeertaining the individual 
right, or the afeertainrrent of a feparate title, is partition or divifion ; for, on 
the death of the father, his right is devefted, and a title veils in his fon or 
other heir ; and in. the cafc of two or more Tons, each fon has a feveral title 
to that property, which (hall thereafter be received by him : but, fince that 
is abfolutely invifible, and cannot be perceived by the eyes or other fenfes, 
it is afeertained by lots or the like, and argued from logical inference alone, 
That folely confiitutes'afcertainment; or the confequent adl, fuch as diflri- 
bution by calling lots or the like, is fignified by the term partition. 

But, if a fingle female flave, or one cow or the like, be the property left 
by the father, what fhould be the mode of proceeding, fince a diftribution 
by lots is not pofiible ? Vrihaspati has provided for this cafe’ (CCCLXVI 
5). Such property mull be apportioned according to the reafon of the 
law, elfc it would be tendered ufelefs. In the cafe fuppofed, all the heirs 
have a title to the fingle female flave. For inllance; on the death of one, 
who leaves five Tons, the eldeft fon has, in the firft place, a right to employ . 
that female flave during fix days; and afterwards the next born, during other 
fix days. In this and other modes their feveral rights may be adjufled; or 
lots may be call after executing a document for the regulation of periods. 

Is the title to that female flave, which the eldeft fon poflefied, devefted 
after the expiration of thofe flx days, or does it ftill fubfift? On this doubt 
fome lawyers remark, th&t many titles or proprietary rights over an indivi^ 
dual, but which exift partially in refpeft of time,* were previoufly veiled in 
the Tons ; thefe rights mull be confidered as veiling in thofe feveral perfons, 
one after the other, at certain periods, which Ihall be fubfequently fettled 
by an umpire. In that cafe the award of fuch an umpire conftitufes the f c_ 

* A term of logtek, e-jSpjavntii, by which I cnderSar.d prt'ul esiPcnw. It is difllagm'fcrd hta 
predicates par !il in of place, and parti,! in refped of tins. T. 
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paration of tl ofc fevcral rights: and here the expreffion “ were prcvjoufly 
\efttd,” obviates the fnppobtion of repeated lapfe and revival of property, 
Aram; aright to tint female flavc fab fills, connected with the afcertiin- 
rnent, that it flnll fubfift tn full force on thofe fevcral days av arded by the 
umpire: and, lince this right is defenbed as partially cxiftent in refpeft 
of time, it does not fubfift tn full force after the clofe of thofe fevcral peri- 
ods , like the faded colour of a jar, like clafs and fort, fuch as the genera- 
lizing of names or the like, iv f ncb nay lary with tie change cf name ; and like 
the temporary abfence of a quality partially exiftent. Hence, after the ex- 
piration of the fevcral periods, the coparcener, tvf ofe turn is pqf}> may not 
employ the female (lave. Such is the opinion of Ji'mu'tava'ii ana. 

Is property included in the feven categories, fubftance and the reft, or is 
it diftindt therefrom? To this Va'ciiespati Biiatta'cha'rya, ground- 
ing his opinion on the Mimtffa philofophy, replies, property is a certain 
faculty* fubfifting in the fev eral fubftances ; but according to the Nyaya 
philofophy, he adds, ‘ownership is a relation, between caufe and cfFeft, at- 
tached to the owner who is predicated of particular fubftances, and fubfift- 
ing in the fubftance by connexion with the prcdicable.* That alone is right; 
propriety confifts not in the right of aliening at pftafure, nor is it a confe.. 
quence fmply deduced from pofitive law, which declares the right of a- 
licning at pleafure* for that would bean identical inference, + in this manner; 
if there be property, then a man may aliene at pleafurc, and property ;s the 
right of aliening at pleafure- or the law declares a power of aliening at 
pleafure tl at, v\hich is poflefted as propert) , here again is a cpnfufion of 
premifts and confequence Hence v S i r c/m cm fays in the Padart'ha tatwa , 
propriety is a diftinft category. He confiders it as a category diftindt from 
the feven pr-dicamcnts, becauft. there is no argument, by which it can be 
vftabliflicd to be a ficulty , nor any argument, by which it can bg placed 
under quality and the reft. It e\ifts in fubftance, fuch as gold, filver, cat- 
tle and the like. • 

— a . 

• Sarf«m, fcculi) , enLrwtattd b log, cars among qusli t-s a,, f ct.li> of rapid motion, retention 
cf I-.MI, or fact.lt> cf reecl cflrn , f city D f tontsm.irg th- motions receflary to life , and many oth-r* 

J tta e It faculty, but t» t, roP be t ben 1 1 a limited fnf f 

' % n ,iCrt,Cal •** «« rot legitimate, became tl e fr-dicate is the fame with the fub 

‘ ® r “ * *”"*!“* eSI,,Bur * U 3jfc the ccnclaflon re rt s on lit If or becaufe the cSeft ^referred 
to stall *1 «c*u r - T. 

• But 
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But Spa Crisiina Terc'Xlancara holds, that, as propriety abides 
in fubfiancc, fo it does in quality alfo. For inflance ; the precept, “ con- 
secrate a black bull,” and fimilar phrafes, fugge/t the confecration of a bull, 
to which the quality of blackn&fs is an attribute. Now confecration cannot 
take place without property; therefore property is acknowledged in rcfpcdt 
of that, to which the quality is attributed : and confequently property is 
proved to exifl in the accident or black colour, as well as in the fubject or 
bull. As it is faid, the father is arrived accompanied by his fon j in which 
example arrival is affirmed both of tbs accident and fubjeSl. 

That is wrong; for propriety injno other inftance appears to abide in 
quality. In the example propofed, “ confecrate a black bull,” as in the 
phrafe, “ a man carrying a flafF and wearing earrings there is no difficul- 
ty in apprehending the confecration of a bull, with which the quality of 
bkeknefs is contemporary. Confequently, the confecration of the bull, and 
the contemporary exigence cf the quality of blacknefs in the bull, arc re- 
quired by the precept.* 

Logicians, admitting the numerofity of the bull changed by growth, 
diminution, and the lif:c (or in ether words, denying the permanent identity of 
a body fubjett io change), and apprehending the confequcr.t difficulty from , 
eftablifhing various property, affirm ownerfhip to be veiled in' the mill ; and 
the predicable, confiding in the connexion of eflfential properties, is ac- * 
knowledged to adhere to the bull, which may be of various colours. 

Whet nun property inhere in the thing, or ownerfhip in the man, what 
is the caufe of property? Va'chespati dhatta'cha'ry a replies, * ac- * 

* quid t ion is the foie caufe of property : and that acquifition is the aft of 

* the acquirer, earning Wealth in fucb modes as are ordained by the law. This, 

* again, is of three foits : in Tome inftances it is corporeal, as agriculture, 

* commerce or the like ; in others, it is verbal, as feaefiing the facred feien- 

* ces and the reft ; in others again, it confifts of mental defign or volition, 

* as acceptance of gifr, embezzlement of depofits and fo forth. But, in the 

•‘Men c£ the fertile cl*f* arc copied to difaif* bbcfc (Iitenffjr b!a:J oa certain cccaStfU. Tbs 

higher cU£cs, on the fine oceafioat, dif-nift boll* of a reddiih white coloar. T. 


* cafe- 
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• cafe of heritage, fince a law declares that •' in Tome indances acquifition . 
- is by birth," and the text of Go'taua expreffes, ■' even by birth alone 

* a man may gain ownerfltip," the birth of ions and the refl conftitutes ac- 

• quifition, through the medium of the connexion of filiation : that alfo is 

* corporeal/ 


Acquisition of various kinds becomes the caufcof property Jingle in its 
kind , a$ grafs, flint, or touchwood,* and the igniting gem arc caufes of fire. 
As flame maybe produced from an igniting gem even without grafs, though 
fire be uniform in its kind, or without the gem or grafs, from very inflame 
mable wood, and confcqucntly grafs and the refl become caufes of fire Jingle 
in its kind ; To do agriculture and the refl become caufes of property fingk 
in its kind. Thus grain and the like firft become •the property of him, 

• who raifes them j and next of the purchafer, donee, or the like; in thefe ca- 
fes, the property of the original owner is only devefled by his own volition ; 
and that volition proceeds from the acceptance of a price, from the wife of 
moral purity or the like, from fervicc and Co forth, or from folicitude for the 
accomplishment of his purpofe. In thefe cafes, property vefls in the pur- 
chafcr through the payment of the price and acceptance of the chattel tranfi. 
ferred : it vefls in the donee folely through acceptance of the chattel ; for 
no otherwife does he acquire it: it vefls in fervants and the reft, through 
the mddium of the maftcr’s volition, in confequence of the performance of 
certain work ; or the acceptance of the money may be the foie origin of 
property veiling in fervants and the reft. In cafe of inheritance, birth alone 
is caufe of property ; and that birth is a particular relation of body, not a 
relation taking place at the firft inftant of procreation. 


May not a fon have property in the wealth of a living parent ? Let it 
nqt be an five red, this is admiffible; for it would contradift the law : D&'- 
vala (V) declares, that, while the Father lives, his Tons have no owner- 
Ihip of his efiate, if this be propofed, the argument is denied; De'vala 
declaring the want of ownerflup while a faultier* father is living, in cflea 
afiignsrtie death of the father as 3 aalUte caufe of property veiling in his 


r 


‘ * wcii art {, ii fobfry*-, Jjr explained a particular fort of v 
toil!: wood, from *tuh fire ucbujwd by nmtiao; Ur fte fame 


vood, a-td fhoald fignify very inflam* 
term 5s frequently ufed for a flint. T. 


( 9 ) 

Tons , by propounding the term “ faultlefs,” he fuggefis the degradation of 
a father ns a mediate caufe of transferring property to the fon. But, fincc both 
thefe arc inconfequent ; Cnee it is difficult to prove the caufe from their pro- 
ducing a diveCure of property , and Cnee it is a falfe couclufion m logicfc,* 
becaufe the fame may be truly affigned as the caufe of another effefl; there- 
fore, omitting thefe, the immediate caufe is m effefl affigned in the diveflure 
of the father’s property. 


Th a t being the cafe, would not the propriety of the father’s efiate repeatedly 
veft every inflant in the fon, after the death of his father, for the divellure of 
the father’s property, and &\i2.tion,cr relation of the fon to tbe father (\ihfift. con- 
tmually ? Let it not be anfwered, that there is no objection. Cnee the caufe may 
be affigned m the di YeCyrc of the father’s property, which may be fuppofed to 
take place at the moment of htsfon's birth. Thepoffible title of thefon to wealth 
bellowed on pnefts by the father in his lifetime would be imperfedtiy barred. 
If this be alleged, the anfwer is. Cnee prop-rty veils m the purchafer through 
the price fettled, and through bis acceptance of the bargain , even though the 
chattel be not delivered ; and in the donee through his acceptance of the gift; 
property is eflabliffied to be an impediment to concurrent property, hence 
there could be no property ariGng every tnftant, and rolling like the waves of 
a Cream: and the chattel being delivered by the father, no right is veiled in 
the fon, Cnee it is refiCed by the father’s declared will, “ this Ihall bdong 
to the pncC.** In like manner, even in the particular cafe of ufucaption, 
when the father fuffers land to be pofiefled by a Cranger during twenty 
years. Cnee the property is dcvcCed, no right is veCed in the fon, for pro- 
perty, dependent on relation to the father, is refilled by adverfe pofleffion 
fullered b> that father. Again, fince the title of a daughter and the like is 
refilled by the intervening title of a fon and the refi, which is dependent on 
affinity, daughters and the refi have no right to the patrimony, if a fon be, 
living. No other caufe of fuccejjion fhould be efiablilhed befides thedneflure 

* Arjai'ha fit h, logick, difprorej a ca-fe Caufe u what ceceffirily pr-ced-s , In $rery thi_j, 
which h as preceded, is cot the caufe of the erent eonSJer-d ta t v * d Samoa o f esaf- tt 11 there 
fore a r-ijuiCte condition, (ia the laugtug- of list* duleflm ) that it be rot tea- of fm-tiuj « ,f - 
Thii may be bett tradcrilood from the fire heads n a whi a it bra-c*--* tfl that, by whi h the*^o*e 
immediate caufe ti inferred, or ad by which it b-co.ar*s p-rc-p ib - (as t**“ eden— . or t*-* catoof 

of a this-) , 3I what 11 already affamed as th- canf- of ana *t s Tte a ed Ctent , 4th what 11 aJTam-i 
11 the canfc of the immediate caaf- • 5th. what did cat c-eelir 1 y prereJ- th- crest cc rS cfed T 
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' of the father’s property; and the text of De'vala is a lax expreffion of the 
conference* when a caufe Tub fills for fuch an cffcdl. For inllincc, if no 
property veft in the fon, while the father s title fubfifts, then furely a fon has 
no ownerlhip, while the father is living. 


JiWtavaWa affirms, that acceptance is not the caufe of propertyj 
were it fo, the accepter, performing the aft which confers property, would 
be the giver, which is abfurd: but gift alone, like the annihilation of the par- 
ty’s own property, becomes the caufe, by which the property of another is 
produced. Nor {hould it be argued, that receipt is acceptance ; that accep- 
tance confifts in making that his own, which was not his own; that this 
operation is an a<3, and that aft is the receipt* of the thing given: before re- 
ceipt, the chattel was evidently not his own, but \yhen receipt has paft, it 
has become his own; receipt alone is therefore the caufe of property. For 
to this it may be replied* the title, effected by acceptance, confifts in the power 
of aliening at pleafure; becaufe, a gift being made to an abfent donee, he dees 
not appropriate it at pleafure, even though property be veiled in him, Cnee he is 
ignorant of his right. When the gift becomes known to him, he then knows, 
“ this is mine;** that alone is acceptance; afterward, knowing it to be his 
own, he appropriates it at pleafure, without needing the affent of another. 
Nor iliould it be alleged, that acceptance being a mode of acquifition, as re- 
corded in the text, “by facrifice, by teaching the feripture and by accep- 
tance of gifts, a prieft may earn wealth,*’ it follows that acceptance generates 
property. “ Earn ” docs not here fignify generate property, but induce an 
aft, which does generate property, fuch as the furrendry on the part of the 
giver. For, as the prief , by interpreting the Veda or aflifting another to fa- 
crificc, difpofes the giver to beftow aprefent, and obtains the furrendry from 
him, fo likewife, fince the giver entertains the notion, that the priejl will 
accept it, he, who yields future acceptance coryie&ed with that notion, 
efFcfts the furrendry from the giver ; elfe, that notion could not exift, Cnee 


thae would appeaftio sbjcfl 0 r it. May not «■ earn ” fignify generate pro- 
perty? that facrifice anil the reft generate property, is admitted; ihouldit not 
be likewife affirmed, thit acceptance, hawfoever involuntary, generates pro- 
.peny ? Even the accepter would be the giver; for the donor is he, who 
' I ’ roduccs fucl1 an *e invefiiture of transferred property, and that 

idefeription 


( I* ) 

defcription would be applicable to the donee, which is ahfurd. Let it not be 
alleged, that the aft of the giver is not the efficient caufe of property veiled 
in a perfon other than the former owner, becaufe there is no authority for con- 
hdering gift as the efficient caufe of property veiled in another. .Menu de- 
clares donation alone to be a caufe of property veiled in the donee j “ gift is 
the caufe of ownerfhip.” Such is the opinion of J/mu'ta vaVana . 

Va'chespati bhattacharya holds, that Menu mentions gilt as 
contributing to the property veiled in the donee: and that, through the dx- 
Yefture of the property held by the former owner. But acceptance is a caufe 
of property, under the authority of the text cited by'Su lapa'kx (and quo- 
ted in the preceding comment). Sacrifice and teaching the Veda, mediately 
caufing property, are .truly means of acquifition: but future acceptance can- 
not be a mode of acquifition, becaufe there can be no a&ual objefl confidcr- 
ed; and the foregoing argument is thus weakened. Accordingly, Ihould a 
donary be given, intended for priefts in general, any one prieft may pof- 
fefs it; elfe, fines there is no ground for feledtion, fhould one take a chattel 
owned by all priefts, he tnuft diftrxbute it to all, like joint-property. Ncr 
can it be eftablxlhed, that property veils originally in him alone, who fubfequsnt- 
ly takes it. Of this there is no proof. Nor Ihould it be objedled, that the 
feizure of a prefent intended for a prieft refiding at Cast would be no theft. 
This may be unexceptionably held admiffible. Or terming it feizurevof ano- 
ther’s property, there is noobjedicn toconfidcr as theft the feizure of a chattel 
intended to become the property of another, as well as the feizure of a 
chattel a&ually poflefled as property by another. 

Dhaumya : — On failure of the proper objeft, how fhall a 
prefent be difpofed of, which was bellowed on an ab- 
. ftnt perfon? Let it be delivered to kinfmen fprung from 
■ the fame original flock, or, on failure of thefe, to his dif- 
tant kindred. 

From this text, which cnaSs, that a chattel given a-.v ay, even_ though 
it have not been accepted, mull be delivered to the kinfmen of the petfon 
intended, it appears, that property is conferred by mere gift without accep. 
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tance ^ clfe, why fhould the kinfmen of the perfon intended be alone men* 
iioned ? Confider the reverfe as true . for, did property veil in the perfon 
intended, through gift alone without acceptance, then it muft of courfc be 
taken by a fon or other heir, becaufe it has become a part of the patrimony; 
and for what purpofe has the text of Dhaumya been propounded ? A pre- 
fent, made for the benefit of a deceafed Brabmatia erroneoufiy fuppofed to 
be living, mud be delivered to his fon or other heir: is not the text defigned 
to convey this precept? What follows from this, for the argument fuppofes, 
that property was veiled before acceptance. Therefore, fhould a prefent not 
be delivered to him, for whom it was intended, the law fhows the gift to be 
jmperfefl hence it muft bedelivcred to complete the gift In anfwer to the quef- 
tion, * to whom fhould it be delivered if he died before or after the donation,* 
the text of Dhaumya ordains, that it fhall be delivered to the fon or other 
heir, in like manner as donanes or the like, given m honour of deities, 
muft be delivered to pnefts and the reft. 


Since the text, cited in the Malamdfa tatua ,* declares the giver guilty of 
theft, if gold given, but not delivered, be loft by his fault and not made good ; 
and fince theft confifts in the feizure of another’s chattel , a chattel given 
away becomes the chattel of another even before his acceptance: being ac- 
knowledged to belong to the donee, furely it muft evidently follow, 
that property was veiled in him. It is fo after the chattel has been 
<p\en* but if it immediately become the property of the donee, then 
the feizure of it would be truly a theft under the text, which defenbes 
theft in general; and the enunciation of this text would be fuperfluous. 
Confequently this text intimates a figurative theft, confidermg a chattel 
furrend-red for the benefit of another, though not yet accepted by him, as 
fimilar to property \cftcd m another. Admitting the property of the donee, 
fmcp the giver has not fuzed, but orly loft, the chattel, the definition of 
real theft is inapplicable even according to your opinion, therefore feizure 
and theft, in this place, arc both figurative. 


Ir an> thing hate b-en gisen away by a donor for the benefit of a pried, 
pu otdai-cd, that H fhall be debarred to lm Tons, fliould the donee die 
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before delivery j fliall it be delivered to the fon alone, or to all the Tons and 
grandfons in the male and female line, and the reft? Or is the objeftattain- 
ed by delivering it to the fons of daughters and the reft, even though a fon of 
the donee be living’? To this queftion it is anfivered, the donor muft deliver 
it, in. the order of proximity, to the remoter heirs refpedtively on failure of 
nearer heirs, as fuggefted by the textofDHAUiirA: and that order is fimi- 
lar to the fequence of inheritance. 

Jsnot the fequence different from the feries ordained in the cafe of inheri- 
tance, fince the text flates this order, “ kinfmen fprung from the fame 
original flock, and diRant kindred this order alone fhould therefore be 
admitted ; in the firft place it fhould be delivered to an y one kinfman fprung 
from the fame original flock; next, on failure offuch, to diflant kindred ? No; 
for that fequence is alfo unacknowleded by the text oFNa'reda (Book I, 
v. CGXXX). Confequently the order of inheritance fhould alone be admit- 
ted ; for this chattel is fimihr to one, which had become the father’s pro- 
perty. In the firfl place, it fhould be delivered to the fon, grandfon, or 
great grandfon ; on failure of thefe, to the widow. According to the opi- 
nion of thofe, who contend- for property veiled before acceptance, this muft 
certainly be eflabhfhed. • 

Ir the donor delivered it to one fon alone, and other fons be living; then, 
fince the accepter alone made the acquifition, the reft would have no title; * 
or even though all fhould have a title grounded on the original intention in 
favour of the father, he, to whom the chattel is delivered, would fhare a dou- 
ble portion, becaufe he gained the property. Let it not be faid, that this is 
admiflible ; it contradicts ‘Jimutavahana and the reft; for according to 
his opinion, property is acknowledged prior to acceptance ; and all the fons 
fhalj therefore receive equal fhares, fince that chattel is a part of the patrl-v 
mony. If this be propofed, theanfweris, he fhall be compelled to give it 
up, if he receive fuch a chattel without diflributing »to his brothers their 
fhares, in like manner as when fuch a chattel is taken by a flranger. But 
if he fraudulently take it as a prefrnt to himfelf not confidering it as a gift to 
bis father, it is fimilar to a thing given to many perfons, neglcCicd by the 
reft, and received by one, 
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Herd it fliotild be obfervcd, that the donor ought to deliver the prefent to 
all the Cons jmttfys clfe the objedt cftbigift would not be attained. Hence, 
he (Itould not deliver it to a daughter’s fon, if a fon be living. In like 
manner, (hould a (longer feizc, on the road, a chattel feht by one perfon to 
another, he (hall be punilhed as a robber, and the chattel mud be recoverable 
from the thief by him, for whom it tvas intended. 


Consequently, in the cafe of gift, acceptance alone generates proper- 
ty. Accordingly .an 1 inanimate being can have no property, through the 
■want of the requifne a£s, from the effort, with which an acquifmon ori- 
ginates, until final acceptance. But according to the opinion of thofe, who 
maintain property vetted by mere gift without acceptance , a thing, which is 
given to a deity, whofcefTence is a textofferipture,* becomes the property of 
that deity. Let it not be afkcd by way of objc&ion, what is the conclufion 
"of thofe, who maintain the animation of deities? The apparent difficulty 
is reconciled, although deities, according to this opinion, be animated, by 
not admitting their acceptance of gifts. In like manner, infedts and the 
reft have no property in water and other things confecrated for the benefit of 
all beings. -< 


Sueeendp.y, intended to convey property to another, and attended by 
the HTeft of annihilating the property of the party himfelf, is gift. The 
* accepter is not the agent in that aft; therefoiehe is not the giver fan ahjurd 
confiquetcc ebjefled by Ji'mu'ta Va'hana). Let it not he faid, the literal 
Xenfeof the verb “ gi\e*'is obtained by.including in it the confequence pro- 
duced of creating property vetted in another. That is prolix ; for tbs clcfinU 
/iwc/’confequmcc or^ ettedt is prolix in comparifon with that of intention or 
fptcial objedt. Nor fhould it be objected, that, if this be the cafe, it ffiould 
t bc faid, 4 attended with the objedt of annihilating lus own property why 
infert “ cfildt ”? Were it fo, confequence not being included in the fenfc 
of the term, " give", would be an intranfitive verb; fince it could have no 
fuhjedl flittering the ettedt denoted by the abflradt fenfe of the verb.-f Nor 
fliou M it be objefled, that the re is no ground for feiedtion j the ettedt might 
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be affirmed either of the gher’s own property annihilated, or of another's 
property created. The law (how ing, that gift annihilates the givers own 
property, there is a ground for fdeafon. Nor fhould it be alleged, that the 
Words of Menu, gift is a caufe of ov.nerfhip,” form a law, winch lhows 
“the production of property "verted in another. The difficulty is removed by 
inferring the production of property veiled in another, through the medium 
of the diveflure of property held by the former owner. Or be it fo; the 
fubjeCt may confift folely in the objeCt; like the phrafe, * he knows the jar.' 
Confequently the verb “give” fignifies ar ccl of volition, to which the 
previous annihilation of the dono r ’s own property is attributive, and which 
intends the cam cyan ce cf property fo another. Or it fignifies furrendry effect- 
ing the inveftiture cf property in another, after annihilating the rights of 
the former owner. Accordingly the phrafe, “ he gives a cow,” appears to 
fignify, * cancelling his own property, he mikes the cow appertain to another.’ 
The accepter is not the agent in fuch a gift ; for he is that other perfon, and 
he does not cancel the former property : and thus “ caufe of ownerfhip,*' 
in the text of 'Menu, bears a literal fenfe. Hence the objection, that gift, 
as mentioned by Menu, would occur in the cafe of negledi occafioning the 
property of another through the medium of annihilating the party's own 
title, is obviated ; for, ’in this cafe, neghSl becomes an immediate caufe 
of property vefled in.another. 'Even in the cafe of fale and the like, there 
is no objeftion to' this ufe of the verb ; * having received the price, he'gives 
the cow.* In like manner the verb “give” is properly ufed for the » 
payment and advance of debts,’ “ if the time of pa)ment be hot expreff- 
«* ed, the debt (hall be paid (literally given) on demand;” (Book I, v. 
CLXVI). and, “ let no man lend 1 /* literally give as a ldan) any thing to 
«» women, to flaves, or to children (Book I, v. VIII}.” But in the phrafe 
“ give* food ‘to a"twicc-bom man,” and "in ffmilar expreffions, the verb 
Signifies gift 'aloneV and that may be known 'from the epithet cr ctrc&m- 
Jlance f deferiptive of a moral purpofe, not indicating fale and the like. 
From the irtfertion of furrendry or relinquifhment in the definition cf gift, the 
phrafe, “ "he gives or leaves his efiate to bis fiers cannot be ufed when a 
father dies/ or becomes an anchored Yet, if the Fatfier at the point of - 
'death, or becoming an anchoret; declares “ fo much^wealth is left -by me, 
let it belong to my fon*,” it may in that cafe be faid, he died or became an 
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anchoret after giving er bequeathing all his property to his fans. Accord- 
ingly, in Hating the etymology of dayablaga or inheritance, Ji'mu'ta- 
va^hana and others thus derive the word daya, heritage ; that, which is 
given cr bequeathed (iiyate). This, and the phrafe “ he gives or bequeath f 
are figurative , for they are fimilar to the inveftiture of property m another 
after cancelling the property of the former owner , who is deceafed naturally 
or civilly there is not in that cafe a furrendry made by the deceafed and 
the reft Raghunakdana obferves, there was not, on the part of the 
deceafed, a furrendry, effecting the annihilation of his own property, and 
confiftmg m his declared will, “ this is no longer mine ” The fame 
author explains furrendry, declared will, and that fignifies defire or in- 
tention ** All this has been ftated m conformity with the opinion of 
Va'ciiespati bhattachaVv \ 

It differs from the opinion of Ji mi/tava iiana in maintaining, that 
the right to a chattel, which is given, is not veiled before acceptance or 
approbation this is deduced from minute reafoning , and the argument is 
equal Confequently affent is figmfied by the term approbation , as in the 
phrafe, • philofophers of the naiy&ytca fcHool acknowledge a fupreme rtd r 
different from the deities of mythology * The phrafe, he accepts the chattel, 

, fignifies lie affents to the property conferred on him by the donation, and 
dees hot negled or refufe it It maj be alfo affirmed, that acceptance is a 
* mode of acqmfiuon, through the medium of requeft , but m the cafe of an 
unfolicited gain, there is no difficuhjr/c\cn though acceptance be not con- 
sidered as acquifition 

Gbakti*-c this, may not a man appropriate *at pleafure an offering 1 
maut b) atq pufui on the ban* of the Ganges, \ nhout a declared accep- 
taniem this farm, “ this Hull bt mine,’* \su\ merely thinking “this is mine,? 0 
Viutoly ‘uom.tlcrcf Or, ,f / 7« U fug’s. the appropriation of an ’ 
r(l imp i aJcbj acotlie-, t ill out previous acceptance, is uuluciftly for- 
1 1 Men X j a tcM , •• acctj untr (liouiJ he -notJetl on the bank of tU tutr," 

*1 hibj, he i fv.fi stud} cxptaij e \ 

t * ' /'***.? (l3 ” I’cwmft term for tcftamcm. V t 
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‘Property, dependent on relation to the former owner, in that chattel, of 
which the ownerfhip has expired, heritage, a word deviating from its 
etymon. So Jimotavaiiana duties heritage. The condition, ‘‘depen- 
dent on relation to the former owner,** obviates the poflible ufe of the word 
heritage in Jpeaking of gift and the like. That relation, originating from 
birth, ftudy, marriage and fo forth, is filiation, fellowfhip in ft tidy, conjugal 
union, or the like. The phrafe, “tjf which the ownerfhip has expired,** 
obviates the ufe of the term heritage under the texts which deferibe the con- 
current property of the wife during th c iif e of her hufband (CCCCXV &c.) 

- Ski' CkTckxs. Tckcalaxcara. 

Since property refifts concurrent property, how can a wife have any title 
to the eflate of her living hufband ? 'I'he objedtion is ill founded ; for, ac- 
knowledging the death of a father and fo forth to become feverally caufes 
of property immediately fubfequent, he does not admit the general refiftance 
of one property to another. But, according to that opinion, it may be af- 
firmed, that marriage would unavoidably refill a property which was dif- 
ferent from that of fuch a wife, and which would annihilate her former 
property. Va'chespati bhatta' C h A 'rya does not admit a property 
then veiled in the wife. ,This will be fubfequently explained. According to 
his opinion the w'ords, “ of which the owmer/hip has expired/’-need not 
fcepnferted. , 

Such is heritage (ddya); and of this a partition (bbdga), diftribution, 
right, ownerfhip or property, mud h c underflood according to. the various 
opinions, as already noticed: and the verb blaj, divide, occurs in rhe text 
of Ya jnyawalcya (CJCIV) with the fenfe of right or title. .Accord- 
ingly Menu alfo exprefies, “learn the law of inheritance ( ddyabbaga ).” 
Having declared the fimple right of facceflion (Ch. 9, v. 104), and noticed 
cohabitation of parceners (from v. xO«j to v. i,t 1); he proceeds to the men- 
tion of partition (y. 1 1 1). In thofc texts, “ after the death of the mother 
(v. 104) ” alludes to the feveral property of the mother; accordingly Cul- 
lucabhatta remarks on the cxpreftlon “paternal eflate,*’ that fonsalfo 
fuccecd to the maternal eftate. BaudhaVana alfo (imply declarps’the 
title of fons to fucceed to^thc paternal eflate (III). * nP 

E J/mu 



Ji'mu'tava'jiaka remarks, that the cafting of lots and the like, for the 
feveral rights of two or more Tons to their refpc ftive portions (which rights 
were previcu/Zy imaftertained, fince nothing determined that fuch a chattel 
belonged to fuch a perfon;) afcertains the feveralty, which maybe expreffedin 
iL’fe varth, ** this wealth belongs to this man:** that afcertainment of fe- 
veralty, namely the cafting of Jots or the like, is partition. But Raghu nan- 
dak fays, after the divefture of property predicated of the Tons collc&ively, 
in refpeft of the collective wealth which devolves on them after the death 
of their father, property is feverally predicated of each fon in refpeft: of each 
chattel, as determined by lots or the like: or the cafting oflots, or other aft, 
which produces that confequenco, is partition of heritage. Ji'mu'tava- 


ii an a conceives, that after the deceafe of the father, and after the confe- 
quent divefture of his property, a right is veiled m his fons, by reafon of the 
connexion of filiation and fo forth; and this follows from the text of Baud - 
jiaVana. Since the property of the fons can only arifs after the di\efturc of 
their father’s property, fuch divefture is necejfarily infetred : now there is no 
argument to prove the divefture of the co-ordinate property of fons, and rife 
of another feveral property ; although the texts, which notice partition, do fug- 
ged that f-veralprcperty, it would be difficult tcuftabhlh the failure of one pro- 
perty and rife of another: therefore the property of .each is eftabhfhed in that, 
which will become His by lot; for lus right, |>eing imperceptible to the fenfes, 
cannot be afeertained, other wife than by calling of lots: this alone conftitutes 
partition. But Ragiiunandana thinks, that the cafting oflots muft be ex- 
plained by logical inference; as fire is afeertained from fmoke by this argu- 
ment, * w Ithout fire there can be no fmoke; for what clfe caufcs it V fo, without 
veiled property, there can be no cafting" oflots in the name of the proprietor; 
J-r there is no rtl'r proof of it. In the cafe of ordeal, as a natunl efficacy is 
atmbuicdV&bre by this rule, * fuc burns the guilty alone, notthe innocent;* fo, 
attributing an, total efficacy to lots thrown, fhould it not be eftablifhcd, tint 
the 1u falls to each for that, of which he had the property? Koj for in the 
fifc l ‘- r *n!cJ„ihe texts of Cages dhblilh, that the innocent remain 
t •■hut! ( but, h. tint leflance, there are ro grounds Tor the in JuAion. If it may 
1 1 1-iJ. that ts rfhWtrt ed m asoid tedious dtfiiailiies, fill! it js again a tcJU 
OJS fi.t! Sifts loy-otr lath tuiun 1 e'lUary ar.ihume to lots ami the refl. In 
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■ might be fuppofed ; fincc their connexion was equal when the father deceafed,) 
*• it is moft; difficult to eftabliffi an' impediment to fuch property, becaufe that 
X-'Other.individual property is previoufly -negative*' or has not yet erjjltdS ■ ' 

‘ Again j it is univerfally agreed, that: the < acquirer Hiall have two ffiares, 
' and 'any other heir one ffiare, of what has been acquireH'by a brother employ- 
-‘.ingone of two horfe’sleft by his father. ' Oh partition of the original wealth, 
'ffiould that horfe fall by lot to" him, who acquired 'this new '•wealth , then,' dc- 
'.5 cording to the opinion of thofc "who contend for diftribtitive property federally 
•Defied in each individual during coparcenary, thaf horfe already belonged to the 

• acquirer y why thaV'fhould another; brother participate in the wealth fo ac- 
quired by- him ? But -if the horfe be 'obtained by a parcener other than the 

- acquirer , the wealth fo acquired ought to be equally divided; for it is gained 
by the dxertion of one parcener and by the labour of a horfe belonging to the 

• other. * On this S'ri'' Crisiina Terca^lanc aVa remarks, that there is 
' ‘"nothing ' inconOftent with practice, becaufe the'phrafe; **' employment of 
•''common property,’*/ intends only wealth/ of which the feveral property is 

• undetermined.’ Of thefe two opinions, .that; which is. maintained by Ra- 

• Ghunakdana, who contends for co-ordinate property, is' confirmed by 
.’Herina't’ha', by.'the author of the Mitacjkara, .by ‘V a'chespati misr a, 

. Bh'avadeVa and others; This very opinion is indiredtly admitted even by 
' S'ki'Criehna Tercalancara.- '•* 

- \ Shooed any one brother fell' the female flave on a day which -falls within 
'■ his allotment (CCCLXVI 5). may the purchafer aftei\var'ds require the la- 
• hour of that Have oh the days allotted "to other brothers ? To this • queftion 
i -the ahfvver is, when a fa Je is made; the purchafer has a property fimilar to 
-that, which the vender enjoyed : hence the purchafer can only obtain the la - 
b6ur of the Jlave o’n thofe days of each month; which’ were 1 allotted to the 
vender in proportion to his ffiare. ‘ -‘Accordingly, when a principality ■ is fold, 

- • the prince has 'property entitling him.to receive revenue } but the property of 

the occupant; entitlinghim to enjoy' the produce of the land, fubfifts in full force : 

’ ‘ * PrfigMa-Ja : antecedent privation. Privation is relative or abfolute ; the lafi is of three ferjs : an- 

, 'teeedent privation, affirmed of; what has not yet been; 1 annihilation, affirmed of, what has ceded robs; 

otter privation, affirmed of that, which now is cot, and in which pad *or future eiiftenre »* not .ccm- 
- > fidered. \‘ T. * ’ • ’ * ■* -- , * > 
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when the produce is fold by the occupant, the purchafcr acquires a right to 
enjoy it, but the king retains his title to receive revenue. Hence he, who culti- 
vates land, for which he pays revenue to the king, and who enjoys the produce 
obtained from that land, is acknowledged to poffefs property as cultivator 
of tke foil ; if he fell the land, the purchafer acquires fimilar property, in 
right of which he enjoys the produce after paying revenue to the king. The 
cultivator is not deftitute of ownership j for that would be inconfiftent with 
pra&ice. Confequently, various concurrent rights to one and the fame thing 
being admitted, it mult be eftabhlhed, that property is an impediment to 
other property of the fame nature. This has been alfo ftated by ''SrV CrTsii- 
na Terca'lanca'ra' in tbefe words-, for thofe two concurrent rights of 
the fame nature are incompatible.* 
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deduction of a twentieth part concerns an elded brother endued with virtue, 
orintends an elded brother claiming that dedu&ion. Such is their meaning. 
Udayacar \ remarks on the word ' equal,’ that an equal partition fiiould 
be made, after firft' ’deduBing a twentieth part, for the M brother. He la - 
Yudiia and the Pdrijata rea A r fjha t with, inftcad of fama,n , equal; and 
" with ” is expounded in i\\z-Parijdta, mutually or among thenfehes. 

«• Fa teri’ai. ** or parental; this derivative from a term exprctiive of 
both father and mother (the lafl being underdood) fignifies paternal and 
maternal. It is fo expounded by HelaVudha, Chandfswar/, Va- 
chespati, BHAVAOEVA-and^hers; and Cuxli/cabhatta entertains 
the fame notion.: A diftinftion in regard to the fuccefiiotvjol fons to their 
mother’s property will be fubfequeutly mcntioned. # - # jOth’ers, fays CtiAK- 

* deswara, confidcr “ paternal ” or parental as alfo figmfying dcfinitive- 
4 ly what defeends from a paternal grandfather; 'for partition's alfo fugged- 

* cd in that cafe *'(CCCLXVIII). Wc hold, that, as “ didribution of the 
paternal eflate indituted by fons " (I) is merely illudrative of any relation, 
fo arc the terms cf'tHe pfefem'text (IV.), "'-after the death of the father 
and the mother,” and, 14 the paternal cflatfc i” confcqucntly, it is only af- 
ttr the death of him, whofc efiate tmj he divided as heritage, that parti 1 ion 
is made. Such is the meaning of the text 1 . « BunJiJmutava'hana, Ra- 
ciijjn and ana and others argue from the expredion •* after the death of the 
mother,” that * partition among fons, while their mother lives, is immo- 
ral; as is intimated by the text oFSanc’iia and Lic’iijta (XVII).’ They 
confidcr the text df SANc'jiAvas dgnifvjng, lhnf,*dncc fons are noftheir 
own maders while their mother lives, a partition ought not to be made with- 
out her confent. for die is mod venerable ; and the text of Menu mud be 
alfo adduced for the fame purpofe. Here fome lawyers infer from the 

, “ *hey have no power oyer it#* while their parents live,” that they 

Ime • title m the eft ate,, uh tie the father lives, but cannot appropriate it 
at plrtfurc without bis command. But Ji'mu'tava'hana has faid, 'there 
is no proof ©1 property then veiled jn Tons.* De'vala exprefsly declares it. 



V; i . 

AfTfR llic death of the Fntlicr, fons may divide 

his 
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his eflale ; but they have not o-.-ncrihip or full dominion 
while a faultlefs father lit es. ' 


Bf the mention of faultlcfc, it is intima’cd, that fiiouTd a blamable father 
be living, ions have ownerfhip^of his eftate. It follows, that property is di- 
^efted through faults. The \eiy fame expofition is delivered by Ric'm- 
iiai d al.^ and others. Na'reda may be quoted in aniwer to the qu'-flion, 
what defefi: ? 



Na'reda: — The father -being degraded, or become an an- 
choret, or having refigned, ,or dcceaftng naturally, hisfons 
may dividers eftate. - - , ~ 


** Degraded fallen frerr hi clafs. ^ 

ft */ ^RACHtJhA\DANA, 


^ \* * * ) * V 1 * 

" Consequently even degradation is fuggefted by the word defeat. 

- » S ' l ‘ T * 

** Become an anchoret quitting the order of a' houfckeeper. q ’ ** Hav- 
irg refigned though his title fubfift, having no with to retain the property 
veiled in him. * 1 


„ f / 4* * t Raghunandana. 

l ' l ' . 1 < 

For. this ibows, that Tons have property in their father's eftate, through 
his refignation or the like, i * < *” 1 ” * 

" * ** -/ * “ Jr^METTAVATTANA. 

1 * , -K - l 


But Chandeswar a explams^theterrn, void of defire for worldly con- 
cerns/ 'He reads the text nvoritti vd’pi ramafa pitary-uparata-Jprihi* t inftead 
of vmaJJ fe va'py-a&arane pitary-nparata-fprlhl ; and expounds that reading, 
* capable of connubial ntercourfe, but , reframing v froni it.’ ^Mi&ra deli- 
vers a fimilar expo fit ion. Hela'yudha 'reads nrvrttic vdpi rrarandt: 
that has been expounded by JiWtavahana as an epithet ot the 

! * With this reading, it fenni the tall fcctni&ch of the text fab/eqnerflr cited ^auv • \ 



fubfeguent term ; ‘ exempt from deceafe (that is, alive) but refgtmg.’ Ano- 
ther reading is approved by the author of the Pracaia, but is not noticed by 
' JiWtava'haka. In his opinion the diveflure of the father's pro- 
perty, in the cafe of refignation, is exprefsly declared. According toCiiAN- 
deWaka and others, the fame mull be deduced from the premifes. But ac- 
cording to Raghunaudana, the right fubfifts even in the cafe of one, who 
ceafes to defire property* 


There is a cefiation or failure ( uparama ) of affettion (Jprtha) or defire 
for worldly concerns. Now that occurs continually, for the duration of with 
or defire is limited to two moments : it mult therefore be affirmed to be the 
ceflation of final defire. Such being the cafe, a father has at firft withdrawn 
from temporal concerns ; and having thus refigned worldly affairs, he after- 
wards again defires temporal concerns : in fuch a cafe, is the father’s refignation 
irrevocable ? In anfvver to this queftion, the fame author obferves, that pro- 
perty, being devefted through abdication, cannot be revived by fubfequent 
dffire. He thus defines a refignation adapted to this purpofe; * annihilation 
of defire, not contemporary with antecedent privation of any defire contempo- 
rary with property, is refignation.’ Consequently fo many withes, as paffed 
previous to abdication, as well as antecedent privation of future wiflies, were 
contemporary with property ; for the right was not devefted^ fincc it had not 
\jten*VrtTi Vftt: Wfri, wVncYi w no\ contemporary yvit’n Such ante- 

cedent privation, is the lift of wiflies anterior to abdication ; tjic ceffation of 
tint is refignation: and in like manner, no with is again formed in the in- 
terval which follows fuch final wifh for worldly concerns ; abdication takes 
place thereafter: whether defire will or will not be fubfequently revived, 
jurtuion tmy be maJe by fons, when fuch defire has cnreceafed. Thus fomc 
cxjtiin K&ohvk amj aka’s meaning. 


That is net ttr.P'U-, for font cannot make a partition of their own accord, 
" 1,1,5 i-.c frthrrt right of property lubfiftsj having scfigneil ami withdrawn 
( "'" A forms no wifli of partition) the dilitibution cannot 

b* il.1t, Wlmh « made b, the father) ami, without abdication, it cannot be 
1 ■ tl.il the M V.i.lt fer s.oiUly concerns has bren formed. In fart, 

. . j i PT-rij ) an] ,t j. ultimately tls.c fame with abdication ; 

* . for 
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for the ceffation of ni(h for worldly concerns, accompanied by a declaration 
in this form, “ henceforward I wdl not aft in worldly affairs,” annuls the 
right of property ; afterwards, when four years have elapfed, if he again de-' 
fire worldly concerns. Hill property is not revived. Again; Cnee there is 
antecedent privation of that wiih, which will be formed after the lapfe of 
four years, the epithet, “ contemporary with property/* has been fubjoined 
to deduce refignation from the ceflation of defire contemporary with that de- 
claration. Again ; fince the failure of property takes place at a moment fub- 
fequent to the ceflation of defire contemporary with that declaration, it is 
faid, «« even though the property fubfift,” to authorize partition at the 
moment when defire ceafes. This fome allege. But it is unfatisfac- 
tory ; for it is liable to the fame objection. Hence the opinion of Jimu- 
tavahaka and the reft feems accurate. “ Having refigned,” explained 
as fignifying void of wlih for the ufe of women, correfponds with the text, 

“ when their mother is too aged to bear more fons” (XX), even though 
the frefent text be not read mvntte vopi ramanc , or refraining from amorous 
delights. 

However, fome lawyers think partition among Ions authorized by law, 
even though the father’s title fubfift, when it is any how known, that the 
- wifh for worldly concerns has utterly ceafed. But the father’s property does 
then fubfift, fince he has not abdicated by a declaration in this form, ** it 
fhall no longer be mine,” nor has deceafed or otherwife vacated his eftate. 
Let it not be objected, that no partition could be made, while the father’s 
property fubfifted. The law has authorized partition even in the cafe of 
one, who ceafes to delire property ; and by that term is fignified the utter 
failure of fucb wifli. But if the owner, having entertained no wifh during 
a certain fpace of time, afterwards defires worldly concerns, there was no 
jefignation. After withdrawing his affeftion from things cf this -jcorld, if he 
abdicate his_ eftate in this form, “ let this be no longer mine;” then indeed 
property is devefted by abdication : and afterwards, even though tcn-porcl 
inclinations revive, property is not renewed. With this vievj,itis faid,^ 

contemporary with property.” The refignation can only be known from 
the declaration of the party. Thus the opinion of Raghunand^na is 
juftified. Abdication is comprehended in the text, by^confidering tfie terms 
* G 


as v 
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as illuilrative of a general fenfe; or included under the term “ anchoret, 
explained in the fame manner in which the text of Ha ri t a (XXIil) is 
expounded by the author of the 'Praca&a ; living on the wealth, and under 

the rule, of his fons, without becoming a reclufe according to the VbSa, 

1 

In the cafe of degradation, forfeiture of property mull be underftood, 
when the offender is averfe from expiation ; for the gift of their whole eftate 
is recorded as an expiation for degraded perfons. 

Raghukandana^Sri'Csvishha Terca'lanca'iuv and others. 

But Va^chespati bhattacha^ry a holds, that a degraded man, hnd an 
anchoret, only forfeit -property previoufly veiled /» them ; ’elfc’the' laws, Which 
forbid the receipt of prefents from a degraded man, and' which fhow the«fuc- 
ceflion of heirs to the eftate of a (fannyafi ) or devoteeinthe fourth order, would 
have no authority. Again; the right to former wealth being forfeited even 
though he be not averfe from expiation, that expiation ^ay befneverthelefr, 
accomphlhed with money fubfequently-begged from fons or others j Hind it 
cannot therefore be faid, that the expiation can no otherwife be accom- 

phfbcd. t * * j ' j. q *»«.,« -■■>* ^ 

i- „ ~ j 

Here it fhculd be noticed, .that, if the property of a degraded man be de- 
vefted, even though he be defirous of expiation, he does not/ after per- 
forming penance, become owner of wealth,- his right to.which Was forfeit- 
ed at the moment of degradation : for there is no argument to prove owner- 
ship then rnsicd; and to hold it adntifiihle, would contradi£t approved 
ufage, Confcquently, even in the cafe of averiion^ from penance, degrada- 
tion is the file caufc of forfeiting property which was vefted before the lofs 
of rank j and this is founded on the inconfiftency with approved ufage, Ivhkh 
is tbjtRed to tic contrary inference . In the cafe of a reclufc likewife, abdica- 
tion folely annuls property: retirement cannot be eflabliflied as an in'depen- 
dem caufc of annulling it. ■■ Or the, father deccafing naturally, his fons 
may divide Ins edate" (VI), by mentioning partition among tons after 
the natural dcccafc of the father, it is curforily intimated by Na'keda, 
that .property it immediately veiled in them. 


VII. 
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vir. - • 

Sanc ha and Lie hita : — -Since partition of the eilate takes 
place after his deceafe, fons cannot divide it while the fa- 
ther lives, even though it were acquired by them inde- 
pendent of him ; they have no power to make Juch a -par- 
tition, fince they are not their own mailers in refpeft of 
wealth or religious duties. 


" AT ter his deceafe;" after the death of the father. <* Partition;" divi- 
sion of heritage. The word “ only" cannot be here fuppiied ; fince partition 
is feen 'in praclice, even while the father is living, "by his choice : may Tons 
thbrefore divide the eflate while the father lives ? The fage replies, “ fons 
hanttot' divide the eftate.while the father lives they cannot then divide it 
without his confent. But fome expound the text, bj completing the caufe 
Sffigncd; * fince fons are -only entitled to the hentage'whsn their father is 
deceafed, therefore they fliilihotdivide the eflate while he lives.’ “Ac- 
quired independently of him ;” this is explained in the Retnacara, ■* acquired 
by united efforts in fctence or the like, independently of the father.’ The 
meaning is, that the term fuggefls this fenfe , ‘ acquired by them indepen- 
dent of their father.* To Satisfy the queffion, how can any thing be acquired 
independently of him, the commentator adds, by United efforts infcience or 
the like. Yet the fame mull alfo be admitted without United efforts :. we 
cannot determine what is the ufe of this rnfertion. 

Vffl. ■ 

Ha'RI'ta : While the father lives, fons are not independent . 

in refpeft of the receipt, alienation and recovery of wealth ; 
but if he be prodigal, abfent in a remote country, or af- 
fli&cd with difeafe, let the eldefl fon manage the affairs. „ 

“ Receipt ot wealth;’* taking common property without reference to 
the father. The PdrijSta expounds it acquifition. Confcquently, without 
the affent of his father, a fon fhould not do any aft for the acquifition of 
w ealth. He is therefore not independent in refpea of property then acquir- 
ed. That is, the prefent text has the fame impoit with the text above 

cited. 
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cited. " Alienation gift. “ Recovery obtaining money from the hands 
of a debtor. In rdped of thcfe things, fons are not independent j they are 
not capable of adting without their father’s aflent. “ Prodigal giving mo- 
nryaway for his own pleafure only; difpofed to make gifts on the lole fug- 
geflion of his own will, without attending to the gain or lofs of merit and 
riches. ‘ If the father be fuch ’ mull be fupplied in the text. Such is the ex- 
polition approved by Ctt a hue's wap. a. The mention of management intrud- 
ed to the cldeft fon, when the father is prodigal, Ihows his fuperiour autho- 
rity above the reft, in refpeft of their aftairs : no other can oppofe the own- 
er of wealth, who gives it away at his own pleafure. Yet it muft not be 
fuppofe J, that the cldeft fan’s management only is ordained, not oppofition 
to prodigal wafte. Since management intrufted to the eldeft fon, being men- 
tioned, Ihow's that the father is deprived of the management, it follows, that 
the father has not the c fleets in his power. The author of the Pracdh 
reeds caman dine inftcad of camaiini; and explains it, ’folelyby the choice 
of the father, if he be defpondent.’ This reading is noticed by Ji'mu'- 
TAVAIUNA. 

It appears from the text of Ha'bi'ta, that if the father be living, but 
any how difqualif.cd for bufinefs, the cldeft fon has a right to manage the 
a flairs. Mct.u t>]Jb declares, that the cldeft ton alone Ihall condutl the 
afijirs like a father, although the title of all the brethren to that tftatc be c- 
qual. 


IX. 

. Menu: — The deleft brother may take entire poiTelTion of 
the patrimony ; and the others may live under him, as they 
lued under their father, unlejs they choojc to be Jeparalcd. 


lUvlsc picmifcd, tUt" IrctLiri leay drJ.it the yattrr.ei tjiali after the 
death of the fail e r and the mother," Lrfnc'.-Ji to declare, that the cldeft 
1 ti.tl.rr may ut c entire porTcffion of the p-trimeny that ir, the cldeft, 
md.r t Wfh all tire im.il eminent aimici. fliall luve power, hkc a father, 
ct\h the mhtiitsljc jutxlsnony. 

The Rctnyenra, 
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Consequently the title of the deleft fon alone, to pofTefs the whole eftate 
after the father's deceafe, is propounded. Since the preceding text (IV) 
had thown the fucceffion of fevcral fons, the ethers muft live under him, 

• receiving food and veflure. This muft: be fupplied in the text. Hence his 
younger brothers ihoulJ incur no expenfe whatfoever without his confent. 

“ The others may live under him;” that is, they fliould fo behave, as 
they are guided by his ccndudt. 

The Rstndcara. 

This is a rule for parceners living together. If all the Tons have an equal 
title to the patrimony, why Ihould the eldeft fon alone exercife authority 
over it? To this queftion the fame legifiator replies. 

X. 

Menu: — By the eldeft, at the moment of his birth, the father, 
having begotten a fon, difeharges his debt to his own pro- 
genitors; the eldeft fon, therefore, ought lefm parlilion to 
manage the whole patrimony : 

2. That fon alone, by whofe birth he difeharges his debt, 
and through whom he obtains immortality, was begotten 
from a fenfe of duty: all the reft are confidered by the wife . 
as begotten from love of pleafure. 

« Having begotten a Ton being relieved from the evil attendant on the 
want of male iffue. And that evil is fuggefted by the feripture, which de- 
clares, that a blifsful region is not attained, if male ifiiic be wanting : that is, a 
place of purity is mified. 

CULLo'cAUrtATTA.' 

Accordingly it is mentioned in the Mahabbarata towards the end of 
the Erft book, that the ingrefs of the fage Mahdapa'la into a region of 
purity was prevented by the want of male ilfue: for the fame poem Ihows, 
that the debt to his progenitors, undifeharged, is the' ground, on 

H 
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man is excluded from the blifsful region, even though his conduG have been 
virtuous. In this cafe it therefore appears, that the debt to progenitors is 
dtfeharged when a fon is begotten. The fage expreffly declares it; “by 
a the eldeft, at the moment of his birth, the father discharges his debt to 
“ his own progenitors. 4 ’ By thefe terms, “ at the moment of his birth/ 4 
it is intimated, that the fon*s performance of rites ordained by the Vida> and 
his facraments and the like, are not requifite to this cjfett. Accordingly, 
Ihould the fon die immediately afterbirth, ftill his father is exonerated from 
debt to bis progenitors. The feripture fhows, that the debt continues while 
no fon is born, and is difeharged bv the birth of a fon. For this reafon he 
ought to take entire poffeflion of the patrimony. But this is mere commen- 
dation of the cldeft fon, not in effedt declaring his property in the whole 
eftate; for a former text propounds the equal title of all Tons. Since the 
authority of one fon over all the rejl muft be eftabliftied, that commendation 
is a ground of feledlion, and an argument, whereby the authority of the eldeft 
fon alone is eftablifhed. “ The eldeft fon was begotten from a fenfe of 
duty i 1 * he produces merit, whereby blifs in a region of felicity is attained: 
by this phrafe, the fage again celebrates an eldell fon, by whole birth 4 the 
father difeharges his debt, or on whom he devolves the load of debt, and 
through whom he obtains immortality, or perpetual delight, becaufe he is 
relieved from debt. But fome remark, that immortality is obtained through 
a grapdfon, as declared in the following text, which is thus expounded by 
Culluca.bh att A} 1 by a fon, a man conquers all worlds, the ccleftial a- 
bodc and the reft; through a fon’s fon he remains there long;’ confequcntly 
this fenfe is fuggefted, “ through the cldeft fon of his cldeft fon he ob- 
tains an endlcfs abode. '* 


XI. 

Mr.NU : — TV.- a Ton, a man obtains viftoiy over all people; 
by a Ion’s Ton, lie enjoys immortality; and, afterwards, by 
the Ton ol that grandfon, he reaches the folar abode. 

CutmcACiUTTA has expounded «■ obtain immortality," Income cx- 
crojfTiam dtaih, and t,as quoted die authority of the Vida. J„ ,1,(5 tcxt 
(X = ) thedevchin-fcf shr debt on the eldeft fon is mentioned as a caufe, 


. 1 * t 


( 3 * ) 

which produces merit, whereby the gates of a blifsful region are opened to the 
lather. Hence there is no vain repetition. “ The reft are confidered by fages 
as begotten from love of pleafure as procreated by one, who embraces a 
woman, folely for tho*enjoyment of pleafure. This is merely figurative ; for a 
text express, “ many Tons are to be defired, that fomc one of them may 
go to Gaya'* 

That being the cafe, fhould the eldeft fon, by force or artifice, take the 
whole eftate, would there be no offence? Notfo; for the fame f3ge thus 
proceeds ; 


XII. 

Menu : — -As a father fhould Fupport his fons, fo let the firft; 
born fupport his younger brothers ; * and let them behave 
to the eldeft, according to law, as children fhould behave 
to their father. 

Let the firft born fupport his younger brothers, in like manner as a fa- 
ther fhould fupport his fons; let him not defraud them: and let them be- 
have to him as fons j and ^iot bear him malice. 

XIII. 

Menu: — The firft born, if virtuous , exalts the family, or, if 
vitious , deftroys it : the firft bom is in this world the moft 
refpe&able ; and the good never treat him with difdain. 


He exalts the family by* proper afts ; if the younger brothers be fupport- 
cd, the family is exalted. Or he deftroys it by mifconduSf j this is merely a 
fuppojed poflibility. 

The Retndcara. 

It is merely a fuppofed poffibilityj for, though unfupported by him , if 
they are by any ether means maintained, the family cannot be deftroyed. 

* Ch. 9. v. icS. Tie difference ia tmftuicn ii Sit \Y. J. naft Jure ttid/iitrva, tsfiwi cf 

/>*!««. 


But 
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Blit CoLLo'cAnilATTAthus commentson the text; * in whatever path of 
vice or virtue the elded brother walks, that time path do his younger bro- 
thers follow ; by virtuous proceeding tile family is exalted, by vitious pro- 
ceeding it is dedroyed : and the virtuous fird born is, mod refpedtablc in 
this world, and never dighted by the wife.’ , 

XIV. 

Menu : — If an elder brother aft, as an elder brother ought, 
he is to be revered as a mother, as a father ; and, even if he 
have not the behaviour of a good elder brother, he (hould 
be refpefted as a maternal uncle or other kinfman. 

“ As a mother j” by thus mentioning lu’s parity with a mother, it is 
intimated, that the firft born may take pofledion of the maternal eftate. In 
like manner, even in other cafes ofeftates left by relatives, tbecldejl brother may 
take entire pojfjjion. This obfervation cf fome lawyers is queftionable. 
“ The behaviour of a good elder brother” confifts in the fupport of his 
brethren and the reft. Even though he negleft that, heibould be revered, 
but only as a kinfman, fuch as a maternal uncle and the reft; obedience to 
his commands is not required. 


XV. 

Let not an elder brother prefent ornaments to his wife, 
without giving due maintenance to his younger brothers. 

Literally a nuptial prefent ; expounded by Hela'yud ha, ornaments 
of a wife and the like. 


# ' XVI. 

Na'reda : — Let the elded brother fupport, like a father, all 
th^ others, who are willing to live together without a partition; 
or even the younged brother, if all ajjent, and if he be ca- 

, ; •T ablc of bufinefs : capacity for bufmefs is the bed rule in 

• - a family, . 
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But, if the eldeft fon be incapable, and the middlemoft, or another, be 
capable of bufinefs, he alone has authority over the whole patrimony j for 
he is able to fupport the reft. * Thus the fage adds, “ capacity for bufinefs is 
the beft rule in a family;*’ tbe bejl rule regards capacity for bufinefs or ability 
to fupport tbe family . Confequently feniority by age is not an indifpenfable 
requifite. If the management of the whole patrimony go with capacity 
alone, is not the commendation of the firfl born, as delivered by Menu, 
improper in this place? This may be anficered by ajking , is the management 
of the whole patrimony conferred by fuch commendation alone? for fup- 
poitis alfo ordained (XII). Confequently, if two Tons, or all the Tons, be 
capable of bufinefs, to Ihow that in that cafe the firft born alone fhall have 
the management of the whole eftate, although another fon be alfo capable 
of fupporting tbe parceners, the commendation of the firfl born has been 
pronounced. 


XVII. 

Sanc’ha and Lic’hita: — Should the father be incapable, 
let the firfl: born manage the affairs ; or the next fon ex- 
perienced in bufinefs, if the father affent. Not without 
the father’s confent, can a partition of the property be 
made. If he be old, if his faculties be impaired, or if he 
be afflicted with a chronick diforder, let the eldeft fon, 
like a father, prote£l the property of the reft; truly the 
• fupport of the family depends on the patrimony: fons, who 
have parents living, are not independent, nor even, after 
the death of their father, while their mother lives. 

“ The next;” the middlemoft; or, thould he alfo be incapable of bufinefs, 
the fon born after him: fuch is the order. “If he aftent to it,” isex - 1 
pounded in the Retndcara, with the approbation of the eldeft fon: we ex- 
plain it, with the confent of the father. Thus the trull of fupporting the 
family is mentioned as devolving on the flrft bom and the reft fucceftively ; the 
care of the properly, when the father becomes old or the like, is fubfcqitent- 
ly mentioned: there is, confequently, no vain repetition. ^ Here alfo feniority 
is not invariably required; diut he alone, who is experienced in affairs, ftiould 
I take 
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talce care of the property. In naming the eldeft, it is fuppofed, that every 
brother, or the eldeft at leaft, is experienced in bufinefs. Confequemly, as 
the eldeft, the next born, or the youngeft, Ihould fupport the family and pro- 
tea the property, while the father is living but difqualified ; fo Ihould the 
fame be alfo affirmed after his deceafe. The firft bom is here fuppofed to 
be living, for the text mentions “ the nextfon:” by this term (anantara) is 
fignified one born immediately after him; clfe it would have been faid, 
another brother. The commendation of the firft bom, as delivered by Menu, 
fuppofes him to be living. 

“ If his faculties be impaired ** (XVII) ; if his intellea be difturbed by 
vitiated air or the like. 

. The Retndcara. 

The fage mentions a reafon for the indifpenfable neceffity of prote&ing 
the property through the eldeft or other fon, when the father himfelf is in- 
capable; “ the fupport of the family depends on the patrimony.’* 

“ Sons arc not independent ;** they have no power to alien t property by 
gift or the like. They are alfo not independent •while their mother lives 
and is virtuous* 

The Retndcara . 

Without her confent, they have no power to aliene property by gift or 
the like. Since the mother has no property in the eftate after the father’s 
deceafe, fons alone could have aliened it by gift or the like. This text is 
delivered as an argument, by way of example. « Confcquentlv fuch is the 
mode, in wluch fons fliould live together after their father’s deceafe : and 
* ^ Jat l! °«ly enjoined, if all confent ; elfc a partition muft be made. 

XVIII. 

— Either let them thus live together, or, if they de- 
S\\c fcparatcly to perform religious rites, let them live apart; 
ffiicc rehgipus duties are multiplied in feparate houfes, 
their reparation is, therefore, legal ar.d even laudable. 

'T . .. T «n. 


“Thus five together although their title to the patrimony be equal, the 
reft fhould appoint any one brother, the firft bom or another, to govern the 
whole ; they fhould conduct themfelves with proper behaviour, according 
to his directions * ltt them thus live together. Or, if they defire to mul- 
tiply religious duties, let them live apart. We fhall comment on this text 
in the chapter on partition made by fans. 

XIX. 

Sanc’ha and Lic’hita : — Willingly let them live together; 
by union they exhibit thrift. 

By their union, that is, by their mutual affiftance, they exhibit or difplay 
thrift ; that is, they thrive. 


The Retndcara. 
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SECTION IJ. ’ 

ON THE PORTION OF AN ELDER SON IN A PAR- 
TITION MADE BY A FATHER. 

Since the text of San’cha and Lic'hit a (XVII) thaws, that partition 
may not be made without the father's confent, it appears, that partition fhould 
be made, if the father choofe to divide the eftate. Hence partition among 
fons, even though their father be living, does take place, but founded folely 
on the father's choice. 


XX. 

Go'tama: — After the death of the father, the fons may 
divide his eftate ; or while the father lives, if he choofe to 
divide it, and if their mother or any other wife be too aged 
to bear more fons, 

“ After the death of the father, the fons may divide his eftate,” this 
intends partition made by fons. That title w ill be difeufled.* ** If their 
mother be too aged to bear more fons this fuppofes an eftate inherited 
from the paternal grandfather. 

Ji'mi/tava’hana, Ragiiunandana and others. 

That flail alfo be hereafter explained. The text muft be fupplied •, 
• ‘ v hdc tie father lives," and, ** if he choofe to divide if** 


XXL 

Sanc'ha and Lic’hita: — While the father lives, the eftate 
t?ay be divided, wi th his confcnt, openly in the prefence of 

4 * m. 
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arbitrators, or privately by a mutual aijujlmcnt, according to 
law. 

“ With his content;” with the content of the father. 

Chande swara and others. 

Consequently the two Iegitlators exprefsly declare, that, while the fa- 
ther lives, the ellate can only be divided with his confent. “ Openly that 
is, in the prefence of arbitrators. “Privately;" without the intervention of 
arbitrators, by a mutual adjuftment only, but according to law. 

XXII. 

Baudha'yana : — --With the father’s aflent, a partition of he- 
ritage may be made. 

Wherefore (hould a father, who lives happily with Tons and the rell, 
defire partition ? To this Ha'ri'ta replies. 

XXIII. 

Ha'rita: — A father, making a complete partition even 
during his life, may either go to the forcll as a hermit, or 
enter at once into the fourth-order, or that of an anchoret; 
or he may divide a fmall part of his fortune among his fins, 
and remain in his houfe, keeping the greater part of it, 
but without concealing any portion of his wealth : fhould he 
lofe, by fime calamity, what he referved, he may take back 
from them, for "his maintenance, what he gave ; but he 
mull give a portion to fons reduced to indigence. 

11 May go to the foreft;" may enter into another order. The author of 
the Pracdsa explains the fubfequent term ( literally “ the order fuitable to an 
aged man") * living on the wealth, and under the rule, of his fons, without 
becoming a reclufe according to the Veda .’ * Hela'yudha and the Perijata 
expound the term as fignifying the fourth order: in their opinion the preceding 


See Mzxxr, Chap. 7, t. 86 and 94. 
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term, « go to the foreft” is refhiCted to the hermit or third order. But in 
faft, as is obferved in the Rettidcara , the disjunctive particle being indetermi- 
nate, other legal forms of retirement > befides the feclufion of a hermit, or of 
an aged man abiding in tbehoufe of bisfon,fto alfo occur. Hence a father may 
alfo retire to the bank of the Ganges or other holy place, fubfifting on alms 
or the like. Intending to enter into another order, a father reflects, “ when 
I am no longer prefent, my fons, contending for wealth, will be ruined by mu- 
tual injuries ; I mud therefore divide the eftate amongft them. 4 ’ This and 
other occafom may be underftood. But when a father, wearied by the mutu- 
al contefts of his fens in regard to the fruition of the eftate, divides the eftate 
among them and refides at home, determining, ** 1 will live apart, referv- 
ing a fufficicnt portion for myfelf j” then the legiflator fays, “ he may di- 
vide a fmall part of his fortune.” Confequently he may divide an irtconfi- 
derable part among his fons ; and they may gain other property and fupport 
themfelves : but the father being old, and of courfe unable to labour, may 
feferve a confiderable fum fuffleient for his own fupport and for religious 
purpofes, and may thus refide at home. However, he muft praCtife no fraud. 
But if, in confequence of any accident, his wants cannot be fupplied out 
of the property referved, however confiderable it might have been, then the 
lawgiver declares, «* ftiould he lofe what he refervecl, he may take back from 
them, namely from hi9 fons, what he gave." The reafon is, that no duty is 
more ftriClly incumbent on fons and the reft, than veneration of parents : and, 
if the purpofc cannot be fulfilled even with the whole of the wealth acquired 
and dijlributed by the father, they muft even give wealth acquired by them- 
felves. “ But he muft portion fons reduced to indigence:’’ if any of his 
fons be incapable oj maintaining tbemfehes, he muft fupport them out of 
his own property, which he referved. 

XXIV. , , 

Na'reda : — Or even the father, being advanced in years, 
may himfelf divide the eftate among his fons, giving to 
the firft-bom the heft portion, or in any mode, which he 
■hall choofc. 

The particle -or” denote tm alternative, eitfier the father or the fons 
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may divide the eflate. Confequently the fenfe is, when the father has reach- 
ed old age, hisfons may make the partition with hisconfent. Or 'this other 
cafe may be the partition, which is made after the death of a father. « Being 
advanced in years at any period in the fecond or third ftages of life, and 
fo forth:* fuch is the fenfe. Accordingly Go t am a ordains a fecond par- 
tition when a fon is born after partition has been made. The beft por- 
tion j” a greater portion ; the dedu&ion of a twentieth part ordained by 
Menu, or other fuitable portion. The fame fhould be alfo underftood in 
reipedtof the middlemoft and the reft. This concerns eldell fons and the 
reft endued with virtuous qualities. The very fame expofition is delivered 
by Raghunandana and others. Chande'swara explains “beft”moft 
excellent, greateft. The form of a dedudtion equal to the twentieth part 
of the eftate will be explained. " Or in any mode, which he thall choofe 
he may referve any part he choofes, or give more to any one of his fons, and 
lefs to another. 


XXV. 

Vishnu : — If a father make a partition between himfelf and 
his fons, he may give or referve, at his pleafure, any part 
of his own acquired wealth ; but over landed property left 
by a paternal grandfather, the father and the fons have 
equal dominion. 

This concerns wealth acquired by the father without uGng the patri- 
mony which had defeended from his own father. 

Chandeswara. 

What has been acquired without adventuring the patrimony, a father has 
power to. diftribute in equal or unequal ftiarcs. 

Mi sr a. 

And that is reafonable; for what is gained on the adventure of pro- 
perty left by his father, being confidered as an acquifition of his father, by 
means of that property adventured , is deemed a part of his patrimony. But 


* Ic&nc j u the firft Cage i its dots of tifs 11 its fsant, 1 *. 
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It miy be objefled, that, if a man recover by his own labour the proper- 
ty of his grandfather, which had been feized by a ftranger, it is treated as 
property acquired by hnrfelf , yet wealth gained by his own Ikill and la- 
bour, with the ure of an inconfiderable portion of the wealth left by the 
grandfather, is confidered as a part of the patrimony defeending from the 
grandfather this appears unequal 


XXVI 

Yajnyvwalcya- — If the father make a partition among his 
fons, he may give, at his pleafme, moie to fome and lefs to 
others, or give the firft born the portion of an eldeft fon, 
or di\ ide the eftate among all of them in equal fhares. 

This text declares three cafes iil at his pleafure, he may give more to 
fome ami lefs to others , adl) . he maj giv e the firft born the portion of an 
eldeA fon , 3 dly he may give equal fhares to all Ins fons Unequal diftnbu- 
tion is not prohibited in the cafe of partition made by the father, as it is 
in thaiofpirtition made by fons, to declare this and other points, another 
text will be delivered There is confequentl) no \am repetition. Some re- 
marl , that partition cannot be made at the option of fons, fi nee the) have 
no propert) in the (Jlate while the father lives lienee, as is obferved m the 
Dfpacafrii, tLct rm ** at Iuspleafure' denotes, that the diftnbution fhould 
be made at tlv plcafurc of the father, not of the fons The fame legifia- 

tor propounds unequal difiribution in another text (XXXIII) hence both 
opinions ira) be received under the ambiguous fenfe of the phrafe, fince 
other f gc' propoi nd both t uks In none of the three cafes is the diAribu- 
u n i-'sd- si the plcafurc of fons ; and the rcafon of that is their w ant of 
ovucrPip I his, 1 io\n ever, concerns wealth acquired by the father him- 
Mfj fora dferent rule will he propounded (XC.II) in refpefil of pro- 
j criv drfccnhtg from the grandfather Such is the opinion intimated in 
t! " I\ r.uu 

« ° * - f ft I -\c pov crtogtve, at Inspleafure, more to fome and 

<f utt Cl , w W t lie ihnnbutes \ ccltli cequirai Iq Imnfclf, {tilt an unequal 

^ *■ *' r “ n- ’l usi!ei!rc„g1ipiiiij)m. Kfenlmem orilic lilc. 
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XXVII. 

Ca'Tya'yaxa : — If a father, during his life, divide the pro- 
perty, he fhall not prefer one of his fons, nor exclude one 
of them Iroma fhare, without a fufficient caufe. 

“ Without a fufficient caufe,” fuch as duty and piety, a large family to 
maintain, or inability to tarn bis livelihood and the like (as explained on 
the concurrent opinions of Ji'mu'tava'haha and the reft), he (hall not 
prefer one fon, or difiingmfti him by aligning to him a larger portion; nor 
Ihall he exclude one oF his Tons from a fhare, or difinherit him, without 
a fufficient legal caufe of exclufion, fuch as degradation and the like, or 
fpontaneous relmquifhment of his fhare. In like manner he fhould not 
give to the eldeft a deduction equal to a twentieth part cf the ejlate or the 
like, without a fufficient caufe, namely the virtues required. Confequent- 
ly, if there be a fufficient caufe, he may' give a greater portion to one of his 
fons, a deduction of a twentieth part and fo forth to the ftrft bom and the reft, 
and no fhare to an eunuch, an outcaft, or the like. But jf he dj give a 
greater portion to one fon, through partiality, becaufe he was born of a 
favourite wife, and give lefs or none to another fon through refcntment, or 
give the portion of an eldefj: fon to his firft born though deftituteof \irtue, 
that diftribution is invalid. 


XXVIII. 

• Na'reda : — A father has no power, if his intellect be difc 
turbed by' ficknefs, or his mind agitated by wrath, or his 
* afFe&ion partially fet on the fon of a' favourite wife, to 
make a partition' different from the law of inheritance . 

A father, adving in a mode not conformable with law, through delufion * 
atifing* from acute difeafe, in which air or other conjhtuihnal ekment is de- 
praved, or fti rough delufion arifing from wrath, or through the influence of 
exceflive partiality on his mind, from love or the like, has no power to make 
an irregular partition. His want of power confifts itv th*.s; whatever diftribuV- 
on is thus made by him, is void, becaufe ltjts made by one, who is difqualifted; 
as the ceremonies ordained to,bc performed at twilight are frvUUft* when per- 

’ formed 
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formed by a man of the fervilc ctafs, became he is difqualified. Accordingly, 
Va'chespati biiattacharya obfcrves on the text of NA'iiEDA.that the 
phrafe “a father has no power” rtiows, that, if ficknefs or the like be the 
caufe, unequal partition, even though made by the father or other owner, and 
even though the wealth were acquired by himfelf, is invalid like an a& done 
without ownerlhip. “ A partition different from the law” here ftgnifies a 
partition, in which more is given to one, and lefs to another, deviating from 
the law, which propounds the portion of an eldeft fon and the reft. The 
particle connefls the a£l with the feveral circumftances enumerated in the firft 
hemiftich, “if his intelle&bc difturbed by ficknefs,” &c. However, ftnee 
Catya^yana declares a referve, “ without a fufHcient caufe” (XXVII), un- 
equal partition made by the father, and refufal of partition, in refpedt of pro- 
perty acquired by himfelf, which are declared by VisiiNU and many other 
fages to depend on his pleafure, are legal, according as there is, or is not, a 
fufHcient juftifiable caufe of partiality in the mind of one, whole intellect is 
undifturbed, as regularly happens among good men; (fuch are duty and piety, 
a large family to maintain, inability to earn a livelihood and fo forth;) or a 
fufHcient caufe for excluding one fon from a fhare, fuch as degradation and 
the like: the partition is valid, becaufc there is no impediment, fuch as fick- 
nefs and the reft mentioned by Na'reda. , 


Since it is declared, that the ruler of the family has no power to make 
fuch a partition , the objeft of that proportion is, to JLovt the fubjett of the 
epithets or accidents “ making a partition different from the law,” «• if hU 
mind be difturbed by ficknefs,” 6cc. Here the deviation from the law is the 
c-ufc, which invalidates the partition. The accident or epithet, 14 whole 
intellect is difturbed by fteknefs/’ as well as the reft, is both cJjaradbriftick 
and caufiU If he a& contrary to the law through partiality, he is deprived 
cf power: this is chara&criftick. Why fliould hsaft contrary to law? Be- 
caufc his intcikQ is difturbed by fickncfs : this confcquently is a caufal de- 
feriptm. • Deviating from the Inv, which propounds the portion of an 
cldtlt for therefore an allotment of a greater portion, arifing from the de- 
daditm cf a twentieth part or the like, tloet not conllitutc a partition different 
tft'A tlit law { f inlerilcr.ee. 


* Yet it* if ill, j,l ia 


^ j»ec*Ji'i2|sr»wni» 
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The text of Ya'jnyawalcya (Book II, Ch. IV, v. LVIII) is explicit. 
Since the eighteen titles of adminiftrative law are comprehended under the 
term “ contraa” (vyavahara), partition of heritage iyaperfmfidramfimad 
is alfo null; for Menu likewile applies the fame term to inheritance, 
“ thefe eighteen titles of law are fettled as the ground work of all judicial 
procedure ( vyavabjraj in this world’* (Book II, Ch. I, v. II). In this place 
alfo, the term ( vyavahara ) lignifies title of jurifprudencc, or ccl ccgni - 
zable in courts of jujitce . 


“ Intoxicated ;*' * inebriated with wine or the like. •* Infane;*’ 
through, the depravation of conftitutional elements, as air or the like. “ Griev- 
oufly di ford ere d $** afflitted with fevere illnefs. “ Difabled;*' difquahfied, 
being addidted to gaming or the like. “ Infant;’* under the age of fixteen 
years. “ Agitated byfear;*’ impelled by dread of puniftjment and the like. 
“ Without authority;** unauthorized by the owner. Gratuitous gifts and 
the like made by thefe are invalid. In fix cafes mentioned from inebriation 
to fear, the reafon of invalidating the contrail is the perturbation of mind. 
But, as Raghunandana obferves, a man wholly dependent, a Have, a Ion 
and the reft are comprehended under the term “ and the like and that ob- 
fervation is juft. 

Va'chespati bhattacha'rya. 

Here the expreflion "gaming or the like’* comprehends lull and other paf- 
fions; for the word, which occurs in the text, ( vyafar.a ) is explained, ‘danger' 
or calamity, degradation, and vice proceeding from luft or wrath.* Confe- 
quently the.fenfe is this ; as the worfhip of deities, performed during impuri- 
ty, is productive of no merit, fo does’ the volition of one infane-, wrathful, or 
the like, who intends to make a gift, produce no divefturc of former pro- 
perty : for, as a pure •wvrfbipper is alone qualified for one adt; fo is a wrath- 
fcfs man or the like for the other. Confcquently, ftnee the distribution nude 
by him is null, partition tnuft be made afrefli. " However, /hould he not give 
a deduftion of a twentieth part and fo forth to a virtuous eldeft fon end the 

* That a xefererce may he tmneeeuary, I fahjorn the text A caatciR aud: by s hica- 
caied, cr nfa-e, or gneronfly difordered, or difabled, by ai in&rt, or by a maa agi uted tyte-roz 
the liV.e, or m the mne tf e either by a perfoa ff i'fcojt au.homy, w utterly nail. £ooL ll, Ch. IV, 
v. LVHT. T. 
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left, tli c partition is not therefore invalid ; for the allotment of a twentieth 
pait and the like is founded only on piety and other merits, and equal partition 
is alfo propounded by the law : and if he do allot a fmtabb portion including 
a deduction of a twentieth part anil fo forth, to his tUi.fl fun and the reft, 
the partition is not different from the law of inheritance for the Jaw aflents 
to a dcdu&ion of a twentieth part and the like. This brief fhtement may 
fuffice. The difabilities, which arc comprehended under “ degradation &c,” 
will be explained in the chapter on exclufion from inheritance. 

XXIX, 

Menu : — If, among undivided brethren living with their fa- 
ther, there be a common exertion for common gain, the 
father {hall never make an unequal divifion among them, 
when they divide their families * 

If fons unammoufly demand partition, the father {hall not make an unequal 
partition on account of flial piety or the like: but he may give a deduction 
of a twentieth part and fo forth to his eldeft fon and the reft; for that is 
not confideied as a {hare, 

Ji'mu'tava'hana. 

Raghun and ana and others concur in that expofition. But Culli/ca 
fcHATTA thus expounds the text • ‘ at the time of acquifition, if there be 
* * a common exertion with the father Tor common gain, an unequal divifion 

* fhall not be made. Chande'swara has a fimilar glofs; and the Vivdda* 
Chintamen in effect, concurs in this expofition : for it is there faid, * this 

* concerns property acquired by _ brothers contributing equal labour to the 

* oc 1 u *fifionj there is confequently no difcrepance.’* In effect the glofs in- ■ 
tends property acquired by the equal exertion of brothers in common with 
thpir father. Should it be acquired independently of the father, it will be 
mentioned, that the fons alone have power over it, fince they are principals 
in the acqusjjtkn, 

Twoobjeflions have been noticed by Sri'Cr^hna terca'Lanca'ra, 
author of.a commentary on the work of Ji'mu'tava'hana : « fince reafon 
„ ■ “ * fufficiently. 
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* fufficiently (hows, that unequal partition ought not to be made, the text is 
‘ Superfluous and again; « Since Menu declares, “ if a deduction be thus 

* made, let equal (hares of the refidue be afeertainsd and received*' the por- 
tion dcduBed being firft Set apart out of the undivided eftate, it falls not 
‘ within partition, but precedes it.* On this point it is (aid, if a joint acqui- 
fition be made by brethren, an unequal partition fliould not be allowed : this, 
it muft be affirmed, is admitted by Terca lanca'ra ; for he fays * reafoa 
fufficiently (hows &c.’ But, if all the brethren, unanimoully demand parti- 
tion, (hall, or (hall not, unequal partition be made ? This is the queftion 
between Cullucabhatta and Ji'mi/tava'han \ and the reft. The 
text relating to what reafon fufficiently (hows, another revealed law muft be 
eftablifhed as the foundation of the proceeding, in the cafe of partition una- 
nimoufly demanded. Such is the objection according to Ji'mu'tava'ha- 
na and others. As the’text is expounded by thee as repeating what reafon 
fufficiently fhows, fo may it not be alfo expounded by me as relatingto what 
reafon does fufficiently (how : for a fon, unable to earn^a livelihood , demands a 
partition undue in’refpeCt of himfelf, and injurious to his father; hence, 
(ince he commits an offence, a greater portion (hall not be given to him B 
No; for the word “ with** would be unmeaning; and it is proper to af- 
firm, that, if an exertion be made both by a fon unableto earn alivehhood and 
by the reft, an unequal divifion (hall not be made. It has been (aid, * fince 
reafon fufficiently (hows See.* now what proof is there, that a father m a 
not give the portion of an eldeft (on, out of what he may acquire with the co- 
operation of his children, or a greater (hare on account of inability to earn a 
livelihood , for no other text declares it, nor does the reafon of the law (how it B 
But if it be affirmed, that this is propounded with a view to the cafe of fons 
who have been unaided by their father, dill there is no queftion ; for fons 
alone have the ownerlhip in the cafe of an acquifition made independently 
of the father. The law, therefore, obviates the fuppofition, that, the fa- 
ther having full power over property acquired by the joint and equal exer- 
tion of fons, his diftribution of lefs to one and more to another , through his 
own (lubborn will, is not inconfiftent with common fenfe. Let i$ not be 
obje£ted, that. to feek another revealed law, as foundation for the proceeding 
in the other cafe, is equally elaborate. That it would be elaborate, when 
this is unavoidable, is no legitimate objection : and thou wouldft find it 
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made, if he do not ebook it. Of what ufe then is this" text”? If the father, 
nevertheless, do give fucb greater Jhare, the other Sons may oppofcit ; for it is 
declared by the law, that unequal partition Ihall not be granted, when 
the brethren tbcmfclves make the exertion; a text, propounded for this 
purpofe, is pertinent and not JuperJIuous: if this be alleged, the unfair ti, 
it is inconfiftent with common fenfe, that the law fhould attend to the 
claims of men guilty of equal offences, 

A man has five Tons; one dutiful, one unable to cam his livelihood, 
another burdened with a large family to be maintained, a fourth otherwife 
circumtlanced. Thefe four, but not the fifth, demand a partition. In this 
■'cafe unequal diflribution on account of piety, duty, or the like, may be 
made; for there is no common exertion of all the brethren. If many, 
not all, be the determinate fenfe oj the plural term, can there be no unequal 
divifion in the cafe of two fons, fhould they both demand partition, for, 
on this fuppofition, there is no common exertion of many, that is, of three 
or more? If the fenfe of the inflexion be indeterminate, then, even m the 
cafe of five fons, any one contumacious fon, demanding partition, might 
prevent the allotment of a greater fhare to the dutiful fon, which is in- 
confiftent with common fenfe. 

Such is the opinion of ancient authors. But Ji'mu'tava'hana and the 
rreft alfert in as many words, that, if the fons unite in demanding partition, a 
greater portion cannot be given to one on account of piety and the like, but 
the portions of the eldeft fon and the reft may be allotted to them, provided 
they be virtuous. On this queftion the intelligent mu ft decide. This brief 
ftatement may fufficc. 

XXXI. 

Vft ihaspati tSons, to whom equal, lefs, or greater fhares 
have been allotted by their father, fhould maintain fuch 
diftribution 5 otherwife they ihall be chaftifed. 

According to Chande'swara and others, this text concerns wealth) 
acquired by the father without co-operation of the fons; and the text of 

Menu 
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more tedious to eftablifti a double import of this text from the ambiguity 
of the terms, left difparity Ihould thus occur j the brothers having equally con- 
tributed to the acquifition, any one of them, who has a large family to 
maintain, (hall take a greater (hare j but, the brothers having made equal 
exertions to obtain partition, any one, who has a large family to fupport, 
(hall only receive an equal ftiare vsith tbc reft. 

As for what has been faid, that the dedu&ion ofa twentieth part falls not 
within partition, that does not appear accurate ; for Vrihaspati (XXX) 
declares a diftribution of (hares with a dedu&ion of a twentieth part to be one 
form of partition, and without it, the other form; and partition, confiding 
in the property being predicated of each fon individually after diverting 
the property of all the Tons colledtively, and in the afeertainment of in- 
dividual property previoufly unafeertained, does cxift in this cafe. On the 
contrary, Menu propounding equal (hares after having explained the deduc- 
tion of a twentieth and ^the like, it appears, that the term " equal parti- 
tion” fignifies the ’allotment of (hares without a dedudtion of a twentieth 
part. However, it appears from the infertion of the word “ never,” that 
an unequal divi (ion, originating in filial piety or the like, fliould not be 
made. Accordingly Misr. a cites this text (XXIX) miter explaining the 
dedu&ion ofa twentieth part. Again; the word “ utt'bdna,” figmfying 
' acquifition, occurs in the indance of concerns among partners {fambbuya 
famutt' band), more literally, common exertion, of partners. There is no 
objection to its alfo bearing the fame fenfc in this mfhnce. 

XXX. 

Vrihaspati: — Two modes of partition among heirs are 
cxprcfslv mentioned ; one, with attention to priority of 
birth, and the other, with equality of allotment. 

' As for what is faid, that, when Tons demand ’partition, an unequal divi- 
fien (Hould not be made, even on account of filial piety or the like, be- 
ejurc, however dutiful he may bate been, the fon has in this inftance com- 
mmvd an offences the anfwer is, fince fuch an allotment depends folely 
the cho cc of the father, it is already known, that no fuch allotment is 
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made, if he do not choofeit. Of what ufe then is tiffs' text"? If the father, 
neverthelefs, do give fucb greater flare, the other fons may oppofe it ; for it is 
declared by the law, that unequal partition {hall not be granted, when 
the brethren thcmfelves make the exertion; a text, propounded for this 
purpofe, is pertinent and not juperfluous: if this be alleged, the anfwer is, 
it is inconfiftent with common fenfe, that the law ftiould attend to the 
claims of men guilty of equal offences. 

. 1 

A man has five fons; one dutiful, one unable to earn his livelihood, 
another burdened with a large family to be maintained, a fourth otherwifc 
circumfianced. Thefe four, but not the fifth, demand a partition. In this 
xafe unequal difiribution on account of piety, duty, or the like, may be 
made; for there is no common exertion of all the brethren. If many, 
not all, be the determinate fenfe oj the plural term, can there be no unequal 
divifion in the cafe of two fons, fhould they both demand partition, for, 
on this fuppofition, there is no common exertion of many, that is, of three 
cr more ? Jf the fenfe of the mfle&ion be indeterminate, then, even in the 
cafe of five fons, any one contumacious fon, demanding partition, might 
prevent the allotment of a greater fhare to the dutiful fon, which is in- 
confiftent with common fenfe. 

Such is the opinion of ancient authors. But Jx'mu'tava'hana and the 
reft affert in as many words, that, if the fons unite in demanding partition, a 
greater portion cannot be given to one on account of piety and the like, but 
the portions of the eldeft fon and the reft may be allotted to them, provided 
they be virtuous. On this queftion the intelligent muft decide. This brief 
ftatement may fuffice. , 


. , . XXXI. 

Vft ihaspati 2-— tSons, to whom equal, lefs, or greater lhares 
have been allotted by their father, fhould maintain fuch 
diftribution ; otherwife they {hall be chaftifed* 

According to Chande'swara and others, this text concerns wealth'’ 
acquired by the father without co-operation of the fons; and the l ext of 

Mens 
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Menu (XXIX) concerns property acquired with their co-operation : there 
isno contradifl.on. According to JiWtava'iiana and others, the-text 
of Menu Ihould be adduced in the cafe of partition demanded by the fons, and 
the text of VaiiiASPATt in the cafe of partition made by the father of his 
own accord. 


> XXXII. 

Na'reda: Whether the father diftribute equal fhares to 

his fons, or give more wealth to fome and lefs to others, 
according to circumfianccs, fuch fhall be their fhares ; for the 
father is lord of all. 

Tins and the following text of Ya'jnyawalcya have the fame import 
with the text of VrThasp ATI. 


XXXIII. 

Yajnyawalcya : — The diftribution made by the father is 
declared binding on fons, among whom an unequal divi- 
fton has been made. 

Again; thefe texts imply, that, if the father give a greater portion to one fon 
on account of his filial piety or the like, another fon may not oppofe that dif- 
pofition. But fhould he give his whole fortune, or nearly the whole, to one 
fon, through partiality, and give nothing to another, or a trifle only, through 
refentment, fuch a diftribution may be refilled. The text of Vr ih asf ati 
and others cannot deny the right of oppofition ; for it is declared in the text 
above cited, that •* the father has no power, in fuch circumjlances t to make a 
partition different from the law of inheritance ** (XXVIII). The acquifition of 
property by co-op:ration of father and fons fliall be fubfequently difeufied. 

A deduction of a twentieth part has been mentioned : of what nature is 
that dcdq{hon ? 


M 




XXXIV. 

-.—The portion dedufled for the elded is a twentieth 

pait 
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part of the heritage,' with the belt of all the chattels; for 
the Tniddlemofl:, half of that, or a fortieth for the young- 
ell, a quarter of it, or an eightieth. 

That, which is deduced (uddbrryate), is a deduction ( uddbara ) or por- 
tion deducted. “ A twentieth part ** is one part in twenty. The beft of all 
the chattels Jhall be alfo allotted to him ; for the particle bears the collective 
fenfe: both /hould be given to the eldeft, and /hould be firft fet apart for 
him. Next, “ half of that,” or half of a twentieth part, that is, one partin 
forty, muft be fet apart for the middlemoft; and ** a quarter of it,” or a quar- 
ter of a twentieth part, that is, one part in eighty, for the youngeft. Dividing 
the refidue into equal /hares, as directed by Menu ^XXXIX i), let one /hare, 
together with the twentieth part already deduEled, be given to the eldeft ; ano- 
ther, with the fortieth part, to the middlemoft j another again, with the eigh- 
tieth part, to the youngeft. 

This is the firft of two modes of partition mentioned by VrihaspatI 
(XXX). The fortieth parts fhould be computed on the whole e/late, not on 
the refidue after deducting a twentieth part; for that is exprefsly declared by 
the term half of that.” The fame Jhould be alfo affirmed in refpeCt of an 
eightieth part. Confequently, where three Tons inherit , and the eftate 
amounts to one hundred fuvernas t five mud be firft fet apart for the eldeft; 
half of that, or two fuvernas and a half for the middlemoft ; and one and 
a quarter for the youngeft : eight fuvernas and three quarters being thus 
appropriated, the refidue, amounting to ninety one fuvernas and a quarter, 
/hould be equally divided. Such is the whole fen/e. 

Since “ equal /hares’ 1 (XXXIX i) fuppofe partition made by Tons, af- 
ter the demife of their father; and the deduction of a twentieth part and 
fo forth is thus propounded (XXXIV) -after premifing partition fubfequent* 
to the death of the father (XVIII) ; is not that deduction unconnected with 
a diftribution made by the father himfelf ? No; for Menu has fuppofed 
the deduction of a twentieth part arid fo forth in the cafe of partition made 
by the father: elfe he would not have ordained an equal diftribution in fhc 5 - 
cafe of a common exertion among brethren (XXIX); for equal partition 
N w ould 
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would be a matter of courfe. Therefore unequal divifion takes place even 
in the cafe of partition made by the father : and the deduftion.df a twen- 
tieth part and fo forth conftitutes that unequal divifion, as abovementioned ; # 
for he has declared no other mode. 

XXXV. 

Menu: — If brethren, once divided and living again toge- 
ther as parceners, make a fecond partition, the {hares muft 
in that cafe be equal; and the fir ft born {hall have no right 
of dedu&ion. 

Attention to priority of birth is thus forbidden, in the cafe of a fe- 
cond partition made among brothers who were reunited. By the texts which 
-immediately follow (Chap. 9, v. 21 1 and 2f2), if ahy one of the brothers 
die, his uterine brothers and fillers {hall divide his (hare. In the next (v. 213), 
the greater fhare in right of primogeniture, comprifing the twentieth part 
and fo forth, is denied to an elded fon, who is not virtuous. By the following 
text (v. 214), all thofe brothers, whether firfl: born or younger, \vhoareaddi6t- 
cd to any vice, lofe their titleto the inheritance. Virtue, as well as primogeni- 
ture, is declared requiiite. The fubfequent text (v. 215 and XXIX) can- 
not relate to unequal partition of another kind ; for the right of primogeni- 
ture is the fubjeft confidered. But the word “ never ** bears an allufion to 
the greater allotment on account of filial piety or the like, as mentioned by 
other fages : it docs not intend that alone,’ for it is wrong to afiume an argu- 
ment from an alhifion to what has been propounded by others, wholly neg- 
Icdling what had been faid by the author himftlf. 

It is alkcd, if a man have five fons, what fhall'be the flurcs of the others 
belidcs the cldcft, middle, and youngeft; for Menu has not propound- 
ed their additional portions ? The anftver is, there are no others* fo[ the 
cldeft is the fir II horn of all the fons ; the joungeft, the lafi: born ; and all 
the intermediate Tons arc middle. Mi mu himfelf makes this evident. 

XXXVI. 

Mrf.'u: — Tin- cldeit and youngeft rcfpcftivcly take their 

inft 


juft mentioned pottions; and if there be more than one 
between them, each of the intermediate fons has the mean 
portion, or the fortieth. 


“ Just mentioned;** declared in the preceding texts. “ The mean 
portion a fortieth part : and that fhall be given to each of them, not a 
jjngle fortieth part diflrxbuted among all the intermediate fons j for that 
would be an unjuft difpanty. Confequently one part in twenty, and the 
beft chattel, (hall be gi\en to the cldeft, and the feveral portions ordained 
fhall be allotted to the reft. Such is Menu’s intention as expounded by 
ChandeWara : and that muft be underftcod both in the cafe of partition 
made by a father, and in that of partition made by brothers. ' 

. . XXXVil. 

Menu: — Of all the goods colle&ed, let the firft bom, if he 
he tranf cendently learned and virtuous, take the beft article, 
whatever is moft excellent in its kind, and the beft of ten 
cows or the like. 

Here alfo, as had been already mentioned, he fhall take the beft of all 
the chattels. In the preceding text (XXXIV) one part in twenty was or- 
dained ; but in this text, one in ten, that is, the beft of ten chattels. Such 
is the difference. Texts of Got am a, Baudhayaka, De'vala and o- 
.thers, to the fame purport, will be cited. 

xxxvnr. 

Menu : — • But, among brothers equally {killed in perform- 
ing their feveral duties, there is no dedu&ion of the beft 
in ten, or the mojl excellent chattel; though fome trifle, as a 
mark of greater veneration, fhould be given to the firft* 
born. 

What had been faid, '* of all the goods colle&ed, let the firft bom 
take whatfoever is moft excellent in its kind, 1 * is not applicable to the prefent 
cafe: a trifle only, as fuggefted by the phrafe, “ Jet the firft born take the 



beft article.” (hall be given to him, as a mark of greater veneration, or as 
evidence of increafing refpea. In avhat cafe (hall this be done ? .The legif- 
lator explains it; “ among brothers equally (killed in performing their fc- 
veral duties if all thebrothers be equally affiduous in the ftudy of feripture, 
in the ufe of arms, in commerce, in fervice or the like. One part in ten (hall 
not be given to the elded; ; and fince that is merely illuftrative, one part in 
twenty alfo lhall not be given : but one excellent chattel only (hall be given. 

XXXIX. 

Menu : — If a deduEIion be thus made, let equal {bates of 
the refidue be afeertained and received ; but if there be no 
dedu&ion, the lhares mull be diftributed in this manner : 

2. Let the eldeft. have a double (hare, and the next born, 
a Ihare and a half, if thefe two clearly furpafs the reft in virtue 
and learning; the younger fons muft have each a Ihare : f 
all be equal in good qualities, they muft all Jhare alike : thus is 
the law fettled. 

The firft hemiftich has been already expounded. The lawgiver pro- 
pounds the Ihare of an eldcfl fon in another form ; ‘ ‘ hut if there be no deduc- 
tion If that be not done, which has been thus direfted, “ of all the 

collected wealth, let one part in twenty be firft allotted to the eldeft: fon, and 
fo forth in other words , if that portion be not fet apart, then this diftribution, 

which will be mentioned, muft be made of all the collettcd wealth. The 
fage propounds it in tbefecond verfe, Of all the goods colleaed let the eldeft 
take two {hares ; the next born, or fecond brother, a (hare and a half; and 
the reft, a fliare apiece. Add one to the number of fons ; to this doubled, 
again add one, and divide the amount of the heritage by this divifor; the 
quotient is a fliare: give four fuch fliares to the eldeft brother, threp to, the 
fccond brother, and two to each of the others. For example; let the fum 
l c fcicnty cight/ztYfVd/, to be divided among five brothers : feventy eight 
favtrr.at being divided into thirteen puts, each fliare amounts to fix ftraerr.as ; 
and portions are afeertained at twenty four fuvertias for the eldeft, eigh- 
teen ftft the fccond, and twelve for each of the others. 
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Thus Menu delivers four modes of unequal partition ; and fin ce parti- 
tion cannot be made four ways in the fame cafe, it mull be affirmed, that 
he intends a diftin&ion according to circumftances. Such is the opinion of 
Cullu cabhatta, ChandeWara and others. Va'chespati bhat- 
Ta'chakya gives a fimilar expofition, but adds; * in the cale of parti- 

* tion by a father, the dedu&ion of a twentieth part and fo forth 

* ffiall not be given to the eldeft fon to increafe his portion ; for that belongs 

* to the fubjedt of partition among brothers. The portion of an eldeft fon and 

* fo forth, which is ordained in the feveral texts, wherein partition made by 

* a father is propounded, ffiould alone be allowed in the cafe of a partition 

* made by him. Thofe texts follow. 

XL. 

Baudha'yana, citing' the fcripture: — ce Let equal Jhares be 
given to all without diftin6lion, or let the eldeft dedu£t the 
mod excellent chattel:" or let the firft bom take one of 
ten cows and the like , and let the reft fhare equally. 

He diredts the beft chattel to be given to the eldeft, and one out of ten 
cows or other decade of homogeneous things. 

XLI. 

De'vala : — The mean portion, or fortieth part, is ordained 
for fons, who have equal pretentions; but let the tenth 
part of the heritage be given to the eldeft, who condu&s 
himfelf ftri&ly according to law. 

The fage directs, that’ the tenth part of [tbs heritage ffiall be allotted to 
the eldeft; and the mean portion ordained by Menu, or one part in forty, 
to the others. 


XLII. 

Apastamba; — Having fatisfied the eldeft with one chattel, 
let the father, who makes a partition in his life time, affign 
equal fhares to his fons, but exclude ^one tvho is emafcu- 
lated, infane, or degraded. 

M * H 


* He ordain', that one chattel only Hull be given to the eldeft; but equal 

* fhares to the other fon«. From the mutual difagrcement of thefc texts, the 

* ru i e 0 f decifion muft: be argued according to their different imports. If the 
4 eldeft be tranfcendently virtuous, and the reft be not virtuous, the partition 

* pall be made m the fecond mode propounded by Baudhayana (XL); 
« that is, one part in ten {hall be allotted to the firft born • if the eldeft have 
4 fome virtue, and the others none, a tenth part muft be given to the firft born 
4 in addition to hts pare of the ref due, and a fortieth to the others, as ordained 
‘byDe^ALA (XLI) : if all be deficient m virtue, one chattel, as directed 

* by A pas TAM BA (XLH)» lhall be given to the eldeft in addition to bti 

* Pare, and that chattel lhall be tne beft article, for this coincides with the 

* firft mode propounded by Baudhayana 

The text of Dl'vada may alfo be applicable to the cafe, where the eldeft 
fon is tranfcendently virtuous, and the reft have fome good qualities, for the 
fame commentator has fo find in treating of another cafe, where four ftiares 
are allotted to the eldefi Jon. Chande'swara appears to have entertained the 
fame notion , for he inftrts thefc texts under the title of partition made by 
a father, but places the texts of Menu and the reft under the title of parti- 
tion among brothers after the death of their father , however, he has further 
inferted the follow ing text under the fame title 

XL1II 

Sanc’iia and Lic’hita: — To the eldeft fon a bull fliall be 
given ; to the youngeft, a houfe other than the father’s 
habitation. 

And this is enjoined even without the father s acquiefccnce, if the eldeft and 
t ) oun 2 c ft fans he virtuous, clfc the precept Mould he nugatory. This is alfo 
admitted by IIela'i upiia Mi) not this teat concern partition an'ong bra- 
tilers after the death of their father j fincc the phr-ft, “ other than the fa- 
ther s habitation, ’ fug 0 tfts the father’s decLafc ? No , for it occurs under tile 
fan e title a »!> the folha mg , c xt, in a Inch pa-nt on I a a father is eardently 
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XLIV. 

Sanc’ha and Lic’hita : — If there be one fon, let the father 
himfelf referve two Ihares, and the belt of the Haves and 
cattle. 

The meaning of the text is this; having taken, as an "additional portion, 
one of the bipeds and quadrupeds, a male or female flave, and a cotv or the 
like, let the father referve for himfelf two flares : and in the former text, 
“ other than the father’s habitation” fignifies excepting the houfe inhabited 
by the father. The word ( avaJTbdnd ) from its etymology bears the fenfs 
of locality. It fhould be here remarked, that the additional portion thus or- 
dained is intended as a token of greater veneration towards the father, like 
the portion of an eldeft fon; and it mull be allotted to him, even though he 
be deficient in virtue. *If he be virtuous, then more mult be allotted in pro- 
portion to his good qualities. What more ? In anfwer to this queftion, 
the portions, mentioned in texts relative tothefhare of an eldefl fon, are ad- 
duced. In this inftance the equality of the father and eldefl: brother fbould be 
acknowledged. But that has not been mentioned by Va’chespati bhat- 
tacha'rya : he confiders both texts of Sanc’ha and Lic’hita as relat- 
ing to partition among brothers ; for one (eca) is explained * chief, other, 
'alone* (Amera’s dictionary). “One fon;” the chief fon; that is, the 
cldefl fon : he may referve two fhares for himfelf, as directed in the follow- 
ing text. 


XLV. 

VrThaspati : — The eldeft, or he, zuko is pre-eminent by birth, 
fcience, and virtuous qualities, {hall receive two fhares of 
the heritage ; the jell {hall {hare alike : but he is venerable 
like their father. 

There is this difference only; the firil text (XLIII) imports, that he 
fhall further receive fome trifle, fuch as a chattel. In the Parijuta alfo, 
“ one fon” is explained elded fon j and- the fenfe of the fecand text (XLIV) 
is thus obvious. But the author of the Bbajhya reads yady ccabfyat , if he be 
fingle, inftead of yady ica futrab Jydt ; 2nd expounds that reading, * if he be 

Angle, 



jingle, or have loft his wife, he may refervc two (lures ; but, if his wife be 
living, he muftfatisfy her with another (hare: and he may take one of the bipeds 
and quadrupeds in addition to the two (hares referved.’ Its confidence with the 
text of Ya'jnyawalcYA, “ or divide the eftatc among them in equal 
(hares’* (XXVI), muft be eftabliflied by IIela'yudha, by the author of 
the Bhdjhya, and by Chande'swara, explaining that text as relating to the 
cafe, where all are deficient in virtue : the apparent contradiction is reconciled 
by Va'chespati bhattacha'rya, referring one text to the cafe of an 
eldeft fon very deficient in virtue : on this fubjedt nothing is diretftly dated in 
the Viva da Cbintdmeni , Dayatatwa , works of J i'm u’ta-v a'h ana and other 
books. But the uncertainty as to what adjuftment (hould be made, if both 
the eldeft and fecond fon be virtuous, is a reproach to theglofs of Chande's- 
wara and the reft, and to that of Va'chespati biiatta'cha'rya. 
Again; the text of De'vala 44 the mean portion &c.” (XLI), is alfo 
explained by Va'chespati bhatta'cha'rya, from parity of reafoning, 
as implying partition among brothers. But were it fo, why (hould not all 
texts, which relate to partition among brothers, be alfo adduced in the cafe 
of partition by a father, fince a queftion can be thereby fatisfied. This (hould 
be difeufled. 

Texts, which propound the portion of an eldeft brother in the cafe of 
partition among brothers are here .cited incidentally. The text of Menu 
(XXXIV) and others have been thus quoted and explained. As for this text of 
Menu (XXXIV), ;Ar fenfe it , ‘ if there be many fons by one mother, and all vir- 

* tuous, but the relative degree of virtue decline in the order of birth, then a 

* twentieth part of the collected wealth (hallbe dedudlcd for the eldeft fon, and 

* the bed of all the chattels (hall be given to him; half of that, or the fortieth 
4 part, with the mean chattel, (hill be given to the middlemoft ; and a quarter 
.* ofit, or the eightieth part, with the word chattel, (hall be given to theyoung- 

4 eft. Thus Chande'swara comments on the text. Here, it fliould 
feem, the mean chattel for the middlemoft, and the worft chattel for the 
youngefl; though not direfted by the text, are alfcrtedfrom their parity with 
tile form of the portion allotted to the eldeft. Some lawyers contend, that 
tlm fhould not be admitted on the JimpU affirmation of Chande'swara : 
the relative degree of virtue, declining in the order of birth, can only be well 
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applied to the cafe of three brothers ; clfe, fince no fourth or fifth (hare has 
been propounded, and fince the precedent reafoning, which (hows the fame ad- 
ditional portion for all the intermediate brothers, would be irrelevant, the text 
could not be fitly applied. In fa&, “ youngefl” (XXXIV) may fignify the third 
brother; the fourth brother, the fifth, and the red, even though virtuous, 
have no additional portion, fince none has been ordained by thefage: this we 
hold reafonable. It difagrees, however, with theglofs of Chande'swaka 
on a text which will be cited. To this fome objefr, that the fuppofed cafe of 
relative degrees of virtue declining in the order of birth is nugatory ; even 
among brothers equally virtuous, a greater portion rauft be given to the firft 
born, for he is preeminent : in the uncertainty what (hould be given, the dou- 
ble fiiare mentioned by Menu fhould be allotted to him, as the greatefi por- 
tion in comparifon with the red; to the younged fiiould be allotted the fmall- 
eft of all the portions fpecified by Menu. That cannot be; for Menu 
himfelf (XXXVIII) denies a deduction among brothers equally endowed with 
good qualities ; and the text is fo expounded by Cullu'cabhatta. Con- 
fequently that fhould not be admitted. It is proper to allow fome chattel in 
right of primogeniture : and fomething fhould be given, in right of preemi- 
nence in virtue, proportionate to the degree of it; that fomething 
fhould be the bell of all the chattels, for this coincides with the text of 
Battduat ana (XV/). Vft; taTinm \Yitaefort tatmcAne, n mra-n tVraVitl 
for the middlemod, and the word: chattel for the younged, unnoticed by 
Cullu'cabiiatta, are aflerted by Ciiande^swara. It fhould not be ar- 
gued from the following text, becaufe «* fucceflively” fignifies in order, that 
the elded fiiall have the bed chattel; the middlemod, the mean chattel; 
the younged, the word. That term relates only to the allotment of dwelling 
houfes. 


XLVI. 

Ha'rita: — When a herd of kin e is to be divided, let the 
reft of the brethren give a bull in lieu of the belt chattel 
to the eldcft brother, or give him the beft poition; leaving 
to him the images of deities and the patrimonial houfe, let 
them remove and erect other habitations: or if </*. 
main in the fame court, the beft apartment ^ 
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f ‘ afiigned to the cldeft, and fucceflWefy (he neat heft to the 
others. * ' 

The fenfe of the'tex( is this; let a bull, in lieu of (JriC Chattel, thit is, in 
1i6ii of the bett chattel, b'e given to the eideft: this {hall bd given over and 
above iiis {hare. The lawgiver fubjoins an alternative; or the beft and moft 
Excellent portion : ' the’ fext mud be fo fupplied. *,* DcitieS;” images of 
Vishnu and th€ reft. 4/ The houfe;’* that, which was built by their fa- 
ther; the ancient abode of the family, and fo forth this fuppdfeS One only 
Houfe. Shall the reft remain \Vifh6ut a habitation? Therefore does the fag* 
add.Iet therrf remove; and fcfeft habitations beyond the limits of the Court or 
yard. But; if they canhdf remdve and Creft other houfes, then, fays the Ifi- 
giflator; ‘ the heft qtiarter (hall be aligned to the eld£ft. : - Ctf ANnVswARA. 
fo eXpoiitids the text. - 4 * if they rehiairiin the fatrie court,” of in the houfe 
built by tHeir fa the/, fuch tin arrangement fall be Melded In WxtRetnd caret 
the term iifed in (He text (ddcjbifii) is explained befti tlifetfltall belong ! tfr 
the eld eft; afid Tuccdfively the mean apartment, to the middlembft rand 
the worft, to the yoiihgeft. ' Some explain the term literally % the fouth quar- 
ter'; for that is beftVTuccefiively,' feaft, north and To forth; pall quarters'* be 
ujfighedtothefeft . ’ ’* 

■' The text of Menu (XXXVI) is thiiS expounded in the Reiriacara ; *'if 
the eideft and ymingeft be'virtiloiis, and feVcral intermediate tofts ‘ be defi- 
cient in virtue, the eideft and youngeft relpedtively take" the' twentieth and 
the eightieth parts, an'd all the intermediate fonS take a fingle fortieth/ But, 
if the intermediate fons bO virtuotis, each Of them fhali receive a fortieth part. 
Should' the eideft aione'bc ‘virtuous,’ he fhali talce the befl article out of fell 
the goods collected (XXXVII). If the eideft Turpafs' the reft In virtue, and 
• they have good qualities in a moderate degree, though' fomewhat inferiour to 
the youngeft, theft Go'tXm a propounds the fide if dijlribution. 

‘ \ :i V ’? 

Gq'tXMa t— A. twentieth part of the heritage, a pair bf kirn r, 
a* ear, with the beafts which have teeth in both jaws, 

, (namciy horfes, ajes, and tht icjl',) iind the bull kept for im- 
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Jjregnation, fhall belong to the eldeft; cattle blind of one 
eye, or old, and thofe, of which the horns are broken, and 
the tail hairlefs, fhall belong to the middlemoft, if there 
be two or more head of fuch' cattle; a ewe. grain, a little 
iron, a houfe, a cart and yoke, and one of every' fort of 
quadruped, fhall belong to the youngefl ; the refidue fhall 
be equally divided. * ’ - * ** * 

x’ 4 * A twentieth part; 1 ’ the twentieth part dcdufted as abovemen tioned: 
a pair of kinc: ** hearts, which have teeth in both jaws,*' as horfes, afles and 
the like: 4t a bull;’’ one capable of impregnating the cows: this deduction 
(hall, if poffible, be made for the eldert. “ Old /* aged : “ the horns of which 
are broken;” which have broken horns: “ and the tul hairlefs,’* of which 
the tail-bone is deftitute of hair: this deduction (hall be made for the middle- 
mod, provided there be two or more bead of fucb cattle. An ewe, fome grain, 
a little iron* one houfe, a cart, a pair of oxen, and one of every kind of quad- 
ruped, cows and the reft, (hall be dedufted for the youngeft. The rcfiduc 
fhall be equally divided. Such is the expedition conformable with the glofs 
of Chande'swara.^ But, if there be no cows blindof one eje and the like, 
what rtiall be done ? The anfwer is, fame trifle muft be given as an equiva r 
lent. It /hould not be argued, that, like a promi/ed iacriflce, if cfrcfts be 
wanting, nothing rtiall be given. When the thing is afcertained, and the 
.queflion be relative to the aft, in this form, “ what /hall be done with this 
thing?** then alone, on failure of the thing, the aft is annulled: but, when 
r the gift is afcertained, and the quertionbe *• to x\hom fhall it be given?” 
which is anfwered by the command, “ give it to fuch a one •* then, on failure 
of the thing, it is realonable, that an equivalent ftiould be given. Thus do 
i fome lawyers expound the law* 

* • xlviii. 

~A?astamba: — In certain countries, a fuverna, a black cow, 
and the black produce of the earth, devolve on the eldeft 
Ton, together with the utenftls of the common father. 

u Black -produce of the earth as fife, peafe and the like. " Uten- 
fih 5” \tflcls for citing and fo forth/ XLIX. 


XLIX. 

Baudha'yan A : — On the death of the father, the portion of 
an eldeft fon is, in the order of the four clafles, a bull, a 
horfe, a goat, and a fheep. 

.1 In order;" that is, a bull flail be the prtwn of a Brilmana ; a horfe, 
of a Cjhatnya, a goat, of a Vanya , a (beep, of a ' Sudra. According to 
Sri CrTshna Tercalanca'ra, "Sidra here figmfies the fon of a man 
of the fervile clafs by a woman of the fame tribe ; there is no inconfiflencv. 
But according to Raghunandana and others, the term here figmfies one 
bom of a woman of the fervile clafs by any father, whether of the facerdo- 
tal or other tribe. 

L. 

Vas'isht’ha : — Partition of heritage among brothers lhall 
be thus made : the eldeft {hall take a double {hare and 
the tithe of cows and horfes; the youngeft {hall have the 
goats and {heep, and one houfe ; the J word and other black 
iron, and the furniture of the houfe lhall belong to the 
middlemoft. 

Since the particle connefis the tithe of cows and horfes with what had 
preceded, this alfo (hall accrue to thc'tldeft. How many goats and (heep 
fhall belong to the youngeft? as many as poftible The middlemoft fhallhave 
the fword, which is made of iron, thtfpeftle and mortar, r and the reft of the 
furniture 

rno-.i the mutual contradnflion of thefe texts, the partition is regulated 
. 3u, hors, determining the degrees of virtue. That (lull be now recapitu- 
lated. ift Va'ciiespati biiatta'cha'rya confiders the text of Menu 

(XXXIV) as applicable to the cat, where many fons inherit theeftate, and 
the degrees of virtue, they polfcfs, decline in the order of birth. Ciiande's- 
wara concurs in that expofitlon and remarks, that “ the youngeft’ fig- 
nifies.one horn after all the reft, and that all the intermediate fons lhall 
. hue a fortieth part. Wc underftand by the word " youngeft" m tins 
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place, the third Ton : the deductions for the fourth fon and the reft fhall be 
fucceffively half of that which preceded. __ Some alfo admit this deduction in 
the cafe of partition by a father: but that is not approved by Vachespati 
ehatta charya nor by Ch andeWara ; and nothing is cxprefsly laid 
on this point in the works of Ji'mu'tava'haka and the reft. 2dly. Ac- 
cording to the glofs ofCiiANDE^WAP.A on the text of Menu (XXXVI), if 
both the^ eldeft and youngeft be virtuous, and the intermediate brothers be 
deficient in virtue, the eldeft and youngeft refpc&ively (hare as dcduftions 
the twentieth part and the quartet of it,* and all the, intermediate brothers 
ftiare a fingle deduction of a fortieth part: but, if the intermediate fons be 
virtuous, each of them {hall deduft a fortieth .part. t Va'chespati bhat- 
tacharya holds, that, if ail be equally virtuous and learned,, the cldcft 
and youngeft refpeftivelv fhare the twentieth part and the quarter of that 
deduction, and each of the intermediate brothers has a fortieth part. We 
affirm, that, the intermediate brothers being lefs virtuous than the cl deft, 
and either lefs or more virtuous than the youngeft, the rule mull be fettled in 
one or the ether of the two modes propofed by Cjiandeswara. 3d! y. When 
the eldeft is tranfcendently virtuous, and the reft deficienfin virtue, the rule 
is affumed in the Rethacara from the text of Menu (XX XVII).'Va / ckespati 
bh attach a'rya concurs therein, but expounds the text, 1 of all the goods 
collected let the firftbom take the beft article in each fort.’ 4thly. Cullu- 
cabhatta appears to confider the text < of Menu (XXXVIII), as regu- 
lating the cafe, where all are equally ^virtuous. .The te\t of Ha ri t A 
(XLVI) intends the fame cafe. But Ji'mu'tava'hana fays, 4 there fhall 
be no deduction of*the beft in ten cows or the*' like ?’ 5thly. When the 
eldeft, and he, who was born next after him, polTefs the good qua- 
lities deferred, and the others arc deficient in virtue, the rule is de- 
duced by Vachespati bhatta'cha rya from the text of Menu 
(XXXIX z). But fomc hold this rule applicable when the eldeft is tran- ^ 
fcendemly virtuous, and any one younger fon is lefs virtuous in the fubdu- 
ple proportion. 6 thly. According to fame lawyers, thefe texts of Menu 
are alfo applicable to partition by a father, ,Proin the text of Go taka 
^XLVU), Cuanbe'swara deduces the rule, when the eldeft furpafles the 
reft in virtue, but they poftefs good qualities a moderate degree. ' Some* con- 
ftder this rule as applicable when the cldcft poflcfTes the fciencc and pra&icc 

fuit'Vc 
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fujtable to his own clafs; 7thly. r The rule of n Ap astamba' (XLVIII) fliould 
he adduced when.the'eldeft pdflefles virtue in’ an ihconfiderable degree. - 8thly. 
In the Retnacarai the text of Bau’dha'yana (XLIX) is applied to partition in 
the Tame circumftances.7 But fome confidcr it as intending the fame cafe with 
the textof Menu (XXXVilI). : ' gthly: -Fromthe teXtof VWsht’iia (L), 
V a'ciiespatT dhatta'cha rya -deduces the ‘rule when' the eldeft has a 
dauble'degrec of virtue,’ and the redone degree each. ; ‘ChandeYwaRA af- 
fwnis r ;/,“ r wheh.thc cldefl: is tranfcendcritly virtuous; and- the-r c&'jimply vir- 
tuous'; hut he has inferted this text;- after f premifing partition among bro- 
thers by ‘two or more mothers. , Modern lawyers deduce from this text a 
rule for the cafe, when the eldeft fon is endowed with an aflcmblage of 
good qualities; fcience, conduft, care ' of bis brethren and fo forth, lothly. 
From th'£ text" of D e'v !a ; l A ( XLI) ; H £ i/aVu d h X j and the 'Pa rija Id deduce 
the rule when the eldeft is verfed in feripiure, * and -the reft’are defi- 
cient in .virtue: they explain “ the. mean portion,** the dedu&ion of a 
twentieth. Others, fays Chande'sWara, adduce this text, when the eldeft 
As {killed ' in 'facrj/!ce : with fire' arid in the' jliidy 'of Ccit j Vddas, ’ but-the.'reft .are 
fimpiy viftuous : the mean ’portf6nT»gnifies^the'dedu£lioh :of i a • twentieth. 
V AC II e s P AT i in ii a TT A f c h a'r ya ’ concurs therein '.'‘-but - explains _ ‘ • mean 
portion,” the dedu&ion of a fortieth, uthly. Cp ande's war a, from the 
texts of Vr mASP ati (XLV) and Go'tama f x LI), deduces the rule when 
the eldeft' is' tranfcendently -virtuous -and -the‘ f reft* are deficient in. virtue 
But Va chesp/;ti"bh a tta^ch A'RVA expounds it;?*-if the ;reft have good 
qualities in a fmall degree:’ hethihks, that, the eldeft .could not be /aid to 
•ftirpafs the reft-in’ feience, unlefs'they pofTefs : .lea'ming in afm'att degree. -It 
•muft^be • alfo affirmed, ^ fay fome. -lawyers c that. he. fupports his, brethren 
like a father For ho takes a JufteriourRizrc like a parent’, and .the text de- 
feribes him as equally venerable with their father. 4 Tt Thould be.here con- 
. fidered,* that ’one -exccllcnt-’chattel ■ rriuft - be- given, to. the ’father’s firft Jon j 
ftiould he be verfed in the frience fuitable to his :clafs, a deduction,, fbould 
be allowed in proportion 1 to his knowledge; if.he\fupport them,.. like a 
father, from their early infimcy.'hc may/ take an unequal ffiarc; and .if his 
conduft be ftridUy proper, /another chattel fliould. ; be , affigned to, him. 
Tlns^may be argued from common fenfe or from the.reafon of the law. 
Smcc it is not o:h ( tvrifc cxprcfTtd, all b elides the eldeft. and youngeft^are 

middlemoft. 


middlemoft, that is, intermediate. Va'chespati bhattacha'rY a confiderS 
the equality of allotment mentioned in the text of Vr ihaspatj (XXX) as 
applicable to the cafe, where the eldeftiSjdeficient in virtue, but the red are 
equal to each other in good qualities. The fame muft be alfo underftood iri 
refpedt of property acquired by the common exertionjof fevcral brothers, even 
though deficient m good qualities. The text of Menu (LII) forbids the 
dedu&ion of a twentieth part in favour ofian eld£fl brother, who defrauds his 
juniors, for Cullu'cabhATta expounds^ ** r deprived j>f his, own lhare,” 
deprived ofithe (hare to which he would have becn ; entitled on account of 
primogeniture. * t „ * _ r r , , w ^ 

„ t X V . , 


/ 1 LI L , 

Go'tAma : — .Or the firft born fhall have two fharcs, and 

- t t-r „ ' 

each of the reft* one. / , h * „ 

> - n . „ / 

5 ' V ( *.() ,'^T J 

Menu: — Any deleft: brother, who/rom avarice fhall defraud 
his younger brother, fhall forfeit the honours oj^ his pnmo- 
«geniture,ibe deprived of his own^fhare, and pay a fine to 
■* the king. . . s , 4 » t 


1 ' * f * ' irJ t *1 i it 

On this fubjeft modern lawyers ''fay, if the brethren be void of offence, 
the portions of younger brothers decreafe/with the Order of birth, in a fub- 
duple propor'ion to thfe dediitfhon of a twentieth part ; That the deduction 
of a twentieth part (hall belongfto the frrfl' born of all the fons, is natural * 
if he be endowed with fcienceand virtue, Twice as much, or a tenth part, fhall be 
allotted to him.* In like manner, if the intermediate tons be % Jib endowed 
with fcrence and virtue, they fhall hav6 the double of^their own regular por- 
tions' But, if the eldeft fupport and educate" Ins brothers like a father, one 
additional fhare fha.ll be afligned tcrhimias to^a parent Jin like manner, if the 
middlemoft or youngeft do fo, half a fhare, or a quarter ,“or the like, Jball be 
allotted to them ** next born&im the text of Menu (XXXIX, a), is merely 
* 2 n inftance, r The allotment of a parr of oxen and So forth (XI/VII),?/ re- 
gulated by the various degrees bf virtue and good condudt - If jyotioger 
brothers furpafs ^thei"- elders m* virtue,- f there is no deduftion of the belt 
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in ten (XXXVIII), but fume trifle fhould be given to the firfrborn. 
Should he offend by defrauding bis younger brother, m equal flnre only 
(hall be allotted to him 5 "even though he have both good and bad qualities, 
nothing fhal! be given us a mark of •veneration : like the fine to the king, this 
alfo is another penalty impofed 011 him. 
j ✓ t 

If the deduction of a twentieth part and fo forth, in favour of thefirff born 
and the reft, do not occur m thefe days, the uncenfured praChce of good 
men, or the contumacy of 3 oungcr brothers, is the ground on f r *hicb it is 
difufed , not the want of eldeT brothers entitled to that deduCUon , for even 
noware found elder brothers \erfed in fcience, (killed in arms, and fo forth. 
' * t 

Is the deduction j> a twentieth ' part ordained for partition among brothers 
jn general, r ^betaer by the fame or by different mothers, or among uterine 
brothers only? To this Va'chespati bhatta'cha'rya replies, « r the 

* double ftia-e mentioned by Vrihaspati (XLV) concerns uterine brothers 
« only ; for, having delivered m th.s tcxt^prccept couched m general terms, 

* the fage fpccifiesa diftmCtion in the following text, which ordains the de- 
livery of the deducted allotment, and relates to that alone.* 

LIII. 

Vrihaspati and Menu :* — All the fons of twice born men, 
produced by wives of the fame clafs, muft divide the heri- 
tage equally, after the younger Brothers have given the firft 
born his dedudted allotment. „ * ' 

* The text of Baudiiayana, "let the firftborn tike one oFten cows 

* &c ” (XL), thofe 6f Menu (XXXVII and XXXIV), and the text, which 
4 ordains equal fitarcs, may alfo concern half brothers by different mothers.* 
*llis meaning is tins; from the terms of the text of Vr iHASPATr- (LIII) 
and the rule of Vishmi (LIV), it appears that a deduction (hould only he 
given to ;hc firft bom, not to the mtddlemoft alfo. That deduction is of 
tWe kinds*, the beft, as propounded by Menu (XXXV II), the mean 
P' 1 as ordained by BALDHA'vAtfA (XL), the uorft, as fpccificd by 


• Vmiw, C m 5, r 15 C but l*re Cl fl 3 J a lexi of \ BTitAifArr. 
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Menu fXXXIV). By affirming three modes of deducing the portion 
of tbefrjl born , three queftions are fatisfied , and texts, which propound 
other forms of dedu&ion, a e not admitted tntbu cafe no dedu&ed allot- 
ment is given to the reft, their good qualities need not be examined 

LIV. 

Vishnu - — Let Tons, produced by wives of equal clafs, re- 
ceive equal fhares, but give the bell chattel with a deduc- 
ed allotment to the firft born. 

But modern lawyers hold, that the feveral texts fhould he adduced, if a 
brother be endowed with fuch and fuch good qualities Jimutavahana 
alfo confidersthe text of Vr ih asp ati (XLV) ad applicable to uterine brothers 
only. But Ch ande's war a, after premifing ‘partition among brothers by 
feveral mothers,’ inferts the text of Menu (XXXIX z) and therulcofGo- 
t AM a (LI), and attributes to them a fitmlar import with the text, which pro- 
pounds the dedu&ion of a twentieth parf Mfirtu, hat mg propounded four or 
five cafes of d<.du£t*d allotments, and not exprefsly noticing the general fub* 
jc£l of partition among Tons born of dtff-rent mothers, proceeds to *he fuc- 
ceffion of an elder fon born of a wifelaft married For this reafon Chan- 
ce's war a has fuppofed no difference in refpett of the double lhare and the 
like, between fons born of different mothers or born of the fame mother. 
Va chespati Misra concurs in that opinion The text cited (LIII) is a 
mere repetition, after declaring unequal partition among fons produced b/ 
wives of different claffes, to obviate the fame fuppofitvm in the cafe of wives 
equal in clafs, it does not diflinguifh between the fliare increafed by a twen- 
tieth, and the equal /hare, for both depend folely oii the/, qualities of the 
brothers. Confequentl) , ^under the term/* deduced allotment an equal 
lhare is comprehended as well as the fhare augmented by a twentieth part of 
the heritage , it is not proper to deduce any confequence folely from the lite- 
ral fenfe of the term “ deducted allotment ’ Elfe, the deduction of a twen- 
tieth part might be affigned to an eldeft brother of the half blood, who may 
be deferving of that allotment, Jbut the portion of an elder brother could not 
be given to one, who fhould merit a double lhare were it fo, the difprnry 
would be great and unjufi. Such is their meaning. 

R LV. 



( 66 ) 

LV, 

Menu : — \ younger fon being born of a firft married wife, 

> after an elder fon had been born of a wife laft married, 
it may be a doubt in that cafe, hoW the divifion Ihall be 
made : - — r 

, , i 

2, Let the fon, born of the elder wife, take one moft ex- 
cellent bull deduced from the inheritance ; the next ex- 
cellent bulls are for thofe,iwho were born firjl , but are in- 
feriour on account of their mothers, zvho were married laft. 

r < •» 

Thi 6 doubt anfes in the cafe of two oi more fons produced by wives 
equal in clafs ; for partition of heritage among fons of various clafles vUll 
be fubfequcntly propounded, rr 0l \ t 

; < t f i Thd R'trtacara 

' '•j * 

Let the firft born f puryajiiJ, that is, the fon born of the elder wife, 
though in faft laft born, take one moft excellent bull. 

CukLl/CABHA.Tf ft. 

The author of the Tracaia concurs m tbftt cxpofitioni ThisdeduQion is 
allotted to the younger Fon born of a firft married wife, becaufc his mother 
is the >vtfc married from a fenfc of duty j for flic is deftnbed in the text 
of Dacsha (Book IV, v. LI). But, if the firft v/jfc be barren ; from the 
fecond wife a jounger fon be bom; and from the third, an elder fon ; it 
ftiould feeni, that the » bull ftiall be gt\cn to the fon of the fccontl wi'fc j 
for u the elder wife'’ is here a general expreflion j and the allotment 
is only grounded on the text, Once reafonlng is not adduced. However, 
this argument do-s cxift; that, as refpcfl is due to brothers born be- 
• Tore them, from thofc who arc born laft, fo 15 refpeft due from Wives 
LUtmmed to thoft mirned before them. *• Lldcr wife ** figmfics car- 
Irr irirrnl i •• )owigcr \ur c " %mfies later married, The femor and 
junior nil. or «»« is not regulated bj tli-ir age , for the term is cl- 
pl’iyeJ It lie Re, Sura ami oilier nori s, • fitfl mrried or earlier er- 
[' A 4 ’ •• T!«e I m crcellcnt lulhi" die,,, Mi r-ucllrnt t! an lint, 

* wluth 
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which is deduced for the fori of Hat cider wife, belong! one each, to thefe 
who are inferiour; that is, who are inferiour to the fon of the eider wife, be- 
caufe they are forts of a younger. The' feniority of the mother prevails over 
that of the fon. 1 The text fuppofes many inferiour fons bom. of younger 
wives. “ On account of their mothers /*. in the order of their mother's 
TO':}:. Confequently the fon of the eldeft wife ihall fake the moll excel- ' 
lent bull;' the fort of the ifitermediafe' wife; 'a bull fomswhat inferiour to the 
fir ft •* the fort df-the third wife,C— ' inferiourfothis'alfo ; and fo forth. 
Thus flrould feniority be Acknowledged according to the rank of the mo- 
ther.' Bar if the' fon of fi;e elder wife be alfo elder than his' brothers; the 
fame lawgiver propounds a ddlir’.f r rule. 

. 7 s-.Ttr-- • ■ ;:LVl.' ‘ ; -hf't ' ■ ; : •' 

Menu: — A son, "indeed, who was firft born, alid brought - 
forth 'by the wife firft married, may take, if learned and 
■ viilum, one bull and fifteen cows; and the other fons 
■■ m'ay then take,- each' in : right 'of ' his Teveral mother : fuch 
is the fixed rule. •• 

Kike amounting with the bull to the number of fifteen ; that is, fifteen ' 
-. cotvs and. one bull: And 'the other fons may then take; eachinrigTit of 

his feveral mother ;”"negledting the feriib? 'or junior rank of other bro- 1 
■ thers tin-right of age, tlefthem take dedufied allotments, According to them , 
precedence as -fons of the fecond, 'thirds and -fourth ' wives; and fo forth. 

But this is mentioned by Mrsc as the opinion of oth'ers.’ His own opi- 
•. menu's, that the feniority of a’fon follows the order of birth ; for the firft 
born benefits his father by delivering him from the hell named pur, and by 

- other fervices ; the middlemo'ft is alfo qualified to perform ohfequiei 'for his 
father, in preference to the third or younger fon ;' andthe law.dcelares ve- 

- nrration-due'to them. ' Hofvever,' fhould a prieftefpoufe wives'of various 

- claffes,' and a fon be firil produced by the CJhairiya wife, and lafl bythe 
t BrSlmmi, the fon of the Brahooht is Kcverthclefs confideied as 'the eldeft. 

. Intimating this, the legiflatof thus proceeds. 

. .... - . ". LV1I.' ' - ■ 

Menu:— As between fons, born of wives equal in their clafs 

and 


and without any other diflinffion, there can be no fenio- 
‘ 'rity in right of the mother, the feniority, ordained by law, 
is according to the birth. 

~ Since there is no diftin&ion between fons bom of wives equal in their clafs 
(for there isin that cafe no difference anfing from clafs;) there can be no fenio- 
rity as abovementioned in right of the mother. But, if the wives be of vari- 
ous clsflcs, fince the fons are of the fame tribe with their mother, it would be 
an unfit "proceeding to regulate feniority by birth, whereby the CJhatriya 
and the' reft might precede the Brahmana. In that cafe, therefore, feniority 
inTight of the mother muflbe admitted *"but in this, fince the wives belong 
to the* fame clafs, the feniority of fons, who are co'nfeq'uently equal *in clafs, 
mufl follow the order of birth. Such is the opinion delivered by the author 
of the Pracasa', ^ % ^ 

'I5ut Cullu'cabhatta thinks 4 both opinions arc approved by Menu. 

* Confeqdently, (hould the feniority of the mother and fuperiority’oF clafs be 

* oppofed to each other, an alternative mud be allowed.' As one precept of 
4 the Veda dirc&s “ take fixteen jars of rice and milk m the facrifice performed 
through tbi ntgLt and called atirdtra 1 and another precept'of the Veda di- 
4 refts, * * do not take fixteen jars of rice and milkin the facrificc called atirdtra ; n 

* and two precept being thus contradictory / an alternatives; allowed ; To, in 

4 ibis cafe alfo, r. pradlical alternative' mud 1 be accepted in this World. For ! 
4 example i if 5 the fon of the cider wife be virtuous, and the fon of the 
4 -younger, 1 though firfl born, be deficient, in virtue,' then the fon of the 
4 cider wife fliall take the mod excellent bull: but, if ’the ‘cldcft fon, 

4 born of the younger wife, be virtuoiis/he Hull take it. 4 The nltcrna- 
4 me tnuft be therefore regulated by' the good * qualities of the fons. ■ 
. 4 *1 he allotment of an elder fon’s portion, determined by the good qualities 
4 of the fon, is noticed by Vriiiaspati (XLV) Should the cldeftby 
4 birth furpafs the rcfl in fcienceund the like, lie dial! have the bell dedue- 
4 tio-i ; a, fit g»c bull h erdv^rd {or one defiatni in vlitue ; a bull and fifteen 

* cow?, fur one moderate!) \muous: but this deduction depends on the 

* fa ttuty of the ir other*' According to this interpretation it is evident, * 
** *' ,f * <Uci brother of the half blood Hull Imca double fhire, if lie 

4 furpafs 
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furpafs the reft in virtue: MEtitralmoft expreffly. declares, that other broi 
thers, though bom of different mothers, ihall have a deduced allotment. 
Both commentators think thefc texts of Menu imply- the admiflion of fc- 
niority in right of ‘mothers, becaufe he declares, that the dediidtions for 
others befides the firft born fltall be regulated by the rank of the mothers* 
That is liable to objection. ' t 

Hela yud h a expounds / fir/l born (ptirvjja ) born at an earlier. time, 

‘ fenior in’age, and fo; forth. The next excellent hulls, that is, others 

* lefs excellent than the beft,. fhall.be duly diftribured, one to each, among 

* thofe who arc inferiour; (that is younger in age than the firft bom,) on ac- 

* count of, their, mothers, jo'rin . the order of precedence appertaining to their 

* mothers!* * He thinks. the right of the firft born to the portion of an elder 

brother can be eftablifhed.by.riafoning, .becaufe be is more venerable than 
the fon of the elder wife married to complete the father's rites of initiation, 
fincc he benefits his father by. delivering him from the hell. called and 
by other fervices; and iirice he is qualified to perform his obfcquics, com- 
petent to fupport the reft of. the brethren, entitled, to refpeift, and ftrijft in 
his.condu&.Z As in the cafe.pf two inconfiftent .texts. of law, .that prevails, . 
which can be jufiified by the beft arguments ;* fo, from parity of reafoning, 
in. the cafe of contefted inferences from "the fame law,, the.prevalcnce of .one 
lhould -.be eftablifiied 'by argument. .-In. mentioning the deduced allotment 
fuccefliyely .taken. ,bylfons. in right of their feveral mothers, it is.fuppofed, 
that they are’ Jons of, mothers unequal 'in, clafs, as, ,is^ evident : from the.fubfe- 
quent text (LVII). The verfe, which will.be hereafter cited (LX 2), - muft 1 
be confidered as relating to thejvlrtuous fon of; a Brahmen} ^wife: and the" 
preceding text ,(LV 2) >muft alfo relate to the, fon by a woman, of .the facer- 
dotal tribe. . f .~’ } V- •* ' >',K\ 

The-.. opinion .delivered -by* the author.pf the PracaSaJcems .preferable. 
The alternative fuppofed ;byCuxuu cabhatta is.liable . to eight, objec- « 
tions., JTo the opiniqniqf-HEL a VudH A. a Jingle objection may be made; ; 
• Ya'j sr *W a t cVa If ; t>o textil diCr,' reafoa, sr ti^l. ySieb rtafi* £*ji *no» ujpttfUee 

1 Expeftwg to find the text at dred in tbl* *«*.' X hare onlited topUce sad noobet k 

tation. • ‘ ‘ ‘ ^ 

-S'." - : 
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fmcc thfc rule of partition among Tons produced by wives unequal in eh fs 
^vill be dehvdrcd by the Ugtfiater in another place, it is wrong to fuppofe it 
implied in this Let it not be fnid, that be fuppofe'' the deduded allotment 
fb&ujd be given to Tons in right of their mothers, not m the order of their 
cj^fs, but jn that m which the fevcral mothers were efpoufed, fince he has 
notcxprcfsly declared his meaning Were it fo, the claim in right of mo- 
thers being admitted on the grounds of the text, without argument from 
reafomng, it would be proper to expound “ firft born” (fCnajaJ fon of the 
elder wife Or tile following muft be the fenfe of the text as expounded by 
Hexa yudiia , the firft born, or he, who delivers his father from the hell 
called put, fhall take one rood excellent bull , the next excellent bulls fhall 
be diftnbuted among the younger brothers “ on account of their mothers,” 
that is, according to the number of mothers, not according to the number of 
individual fons,, font may coincide with the texts of Vrihasbati and 
Go'taMa (LMl and LIX) This fuppofes an equal ^number of fons by 
'each mother, or the dedu&ion may be computed from the number of mo- 
thers, even though the number of fons be unequal, merely becaufc it is fo 
directed in a text of Menu. , 

i t- 

- ' LVIII. , • i 

*Gotama: — CXne bull fhall be the additional portion of an 
cldefl fon, born of a zoife lafl marrted but of equal clafs , or 5 if 
produced by the firft married wife, "he fhall have'a bull 
and fifteen c6ws , or the fame dedu6bion, xvhtck is granted 
to an elder fon bom of a zinfe Idfl married , fhall be received 
** hy a younger fon 'bom of an eldenwife. 1 * ~ ** 
x ' C i I s ** » 

On the expofition of Cui/du'cabhatta the meaning of the text is ob- 
vious It is thus expounded in the Retnacara * one bull (hall be the de- 
duced allotment, of a fon produced by a wife^equal in clafs but not firft 
' married /it coincides with the text of Menu (JiVIII). “ Eroduccdby the 
" ' v hc, &c ’Lthat is, an eldeft fon, bom of a firft married wife, 

\ piatt have a lull and ff Cecil ecus this ‘Coincides^ tth another text of 
Menu (LI I) If a jounger fon born of a firft married wifebevir- 
tU0US, tlK " *** dcdu,aion fhAll received. by him /* 
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that is.n dcdudlion Ihall be received by a younger fon.boni of a firfl married • 

4 wife, in the fame mode, .in which a.dedufiion is received by theeldeft ion 
bom of a wife laft 'married.* , The text. of 'S anc*h a and Lic’hita, -. al- 
ready cited (XL I is alfo adduced ' in. the cafe of, partition' among, fons ' 
by feveral mothers. . “ -Eldeft fon*! intends .him,, who_ delivers his -father -, 
from the hell named put , ,as has been already remarked : and this allotment 
fuppofes both the eldeft and theyoungeft to be endowed with 'good, qualities.'/ 

‘ • v ; • • \ , - . 4 UX..;-. \. 1 ' 

Go'tama:— A* spECiAL:partitipn may.be mad q. among. Jons hy 
; allotting 'ontjliart to each o f ■ their feveral ‘mothers, a sjkaTcs _ 

*- . arc itfiid’ly allotted-to' kinfnieh. * :*1 1; : .. - *• 



4 ‘ : As kinfnien j* 1 as brethren.' When there are four, or 'five brothers, as 
‘one flnre is given' to- each brother,^ fo;' when 5 there’ are many mothers, who *. • 
•have' an' equal' numberltqf fans; one fh'are thallybe. allotted to .-each' mother,' 
‘becaufe.it/i5 troubiefomc to. divide _the eftate among 1 the brothers.- -After-- - 
wards a fpecial partition among uterine brothers Ihall be made by thofe 'fons,-, , 
'with' the deduced .allotment of a twentieth part and fo -forth, if all were - 
equal in clafs; ’•*,*.} . r; W pi - ■•* v, \ 

’!>' - 1. - \ ‘ jt-T; ', , -,y\ - /The Relriacara,' 

From.- the term ivdedu&ed .allotment. ofra twentieth .part,* 'which; occurs 
in the glofs j-it, fhould- feem, ,that the deduftion'oEji. twentieth .part and the _ 

• like mull ,be allowed' even- in' the cale^of partition among-, brothers /of. the . 
half blood the allotment , of a'-bull -only inuft, have, been propounded,’ by- 
Menu andjthe reft, ^fuppofihg the eldeft to. be /deficient' in good .qualities. . , 
That; however, > is -.'queftionable. r'-This.-diftributipn^by the.number of mb- • 
there! can ' bnly : be>, adopted 1 in l the .cafe of ^bmen'.belonging .to the, fame 
clafs 1 fori equal partition can only take, place .atnohg tbeir.'fons, and a difie- 
rent partition is Ardaiiied in-the cafe, of; xnothere'unequal in-clafs; C r V - 

■ -M E K u *. — /I F there be four wives of, a Brahmana in tbe-dire6t ; 

“ - •'Citcd'anifit V, CSXXK, 5 ; - ’ ? *. * ^ , /" ' . :/ 

- * - ' .- ; ■ ■ •* :J '- ..--v order. * r. 
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order of the dalles, and fons be produced by them all, 
■: .this is the rule of .partition among them : 

sf ..'The chief. fervant in hufbandry, the bull kept for im- 
pregnating cows, -the riding horfe or carriage, the ring and 
ether, ornaments, and .the principal meffuage, {hall be de- 
.. . duffed . from, the .inheritance and given. to the Brahmana 
.r'fdh, together with a larger, {hare by ivay. of pre-eminence. 

3 : ,.;.Let the -Brahmana take three fhares of the.refidue ; the 
ofj the'fijhatriy'd wife.-.fwp'fhafes the fon;of the Vaisya 
wife,-’ a .{h’are.and a half;. : and’ the'- foil v of the' rSudra . wife 
y ■linay '.take. one. fhafe.r,' . 

lN'the.3ire£l.order.of(thc cliffcs fo the term, is explained by Cullu'- 
Cabh aT.TA, . He holds marriages intlie direft order of the" dates to' Be legal. 

jY.A'jii vawAlcy A iH' -Three; wives in^tKehdireek order of the 
xlalfes,': two',; ahd:;-o'ne,- maybe majriedj by- tl(e., Brahmana, 
h/Clhatriya,' rind iVaisya/relpettiYeVy..;^ v-.-i .’ .. v .j. 




Is ■thefdlfedf. order'., of the ; cla!Tcs,".; from; which ‘ the girls fprung. 
*‘.'Rcfpe£tivcly, M „ three , may bs married,, by the ; Brahmana 1 % t\vo;by th'e Cpoa~ 
triya, and on e by the Vaisya.--; As . Y a'j n y aw a. l c YA;doesnoUapprov^ , the 
marriage of twice 1 born r men , with j girls -pf- the feryilc; claJV, ,the ' num-, 
ber ^of " “ three 9 \ &;.>is<cprrc£tTt’ T h e ~ *j) offi b le ' e q u a 1 'rank, of the CJba- 
triya wife and the reft,, inthecafe of 'mimage’c6ntra<fted in '.the inverfe or-, 
der of cbfTcs, becaufe, though'; inferiour^ in the v order ofclafTes,to the Brdb- 
mn), they precede her in thedrdcr, of elpoufalvis improper ; as thefon of 
a CJhat riy a x\v\Tc t born .before the fon pfthe.Brdbmcni, has not the honours of 
primogeniture,’ fo, the Cjbatriya tf even ^hough firft: married, ^cannot take pre- 
cedency of xhc Brabrnerii wife ; .for Menu, ufing the word/ 1 folely - (Book 
IV, v; XLVI), makes it evident that ; precedence riiali. not be'fettlcd according 
to, the order of their marriages; or; the fcqucnce of their^ages. ' ' r 
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,{ The chief Tenant in hufbandry, and the bull** (namely that, which is J eot 
for impregnating cows), the horfe or othc- Cattle app^-taining to the canagtf, 
the ring and other ornaments, the habitation or principal m-du-ge, and o~“ 
(hare, (hall b* given, as a deduced allotment, by way of pre eminence, to 
the Brabirana or Con of the Brahmem wi r e in th- partition of the J'entag'*, 
he /ball have three /hares, as will be {hown Why is. one /hare mentioned as 
part of the d-du&ed allotment, -and three /hares again -ffigned ? Why ro* 
fa j at once, that he (hall have four (hares ? The anf v er is, as m the caf- o r f„ns 
belonging to the fame clafs equal dominion is attributed to all (IV), but a d— 
dudion of a twentieth part and Co forth is allotted to the elded and the red, as 
a mark of veneration for their good qualiti-s, for their birth and the Jik-, Co 
in this cafe, it appears from the diftnbution ordained (LX 3), that fuch and 
fuch are the inherited nghts of the Brlbmara and the reft, but a ded utted 
allotment, confiding of one additional (hare and Co fo'th, (hall be given as 
a mark of veneration for the moth-r's clafs Confequently, as no deduftion 
of a twentieth is given, wlwn the younger brother do“S not yield relpeft to 
his femor (and fuch is the prefent praftice, but it i> morJly wrong like 
the omiffion of divine worfhip), fa hkewifc, if the Cjhalrija and oth-r Tons 
do not yield refp ft to the Brabrrana fon, the) n*ed not give thataddrt oral 
(hare, but moral demerit is the confcquence of their rcfufal Let it not be 
alleged, that the Lw, propounding a deduction of a twentieth part and Co 
forth, is therefore nugatory. Like the law, which propounds the fp-trEck 
quantity of a furnapdtra* and the like, this a I(o is not unmeaning, for it 
is an explanatory precept Should th* younged broth “r, through cxcefs o f 
piety or through ignorance, allow a greater deduftion than the twentieth part 
or the like, it is illegal , his fon or other heir may therefore refend that dif- 
tnbution , and the law is confequentlv not unmeaning But the treble /fore 
of the fon produced b> the Brabmcri wife and fo forth mull be given b> 
the reft, however reluftant. Cha^deswapa thus expounds the text, 

* w'hen’pamtion is m^de, let a larger portion, c rf fling of the treble du-e 
receivable by him, be given to the Brabnana fon Hence, according to the 
Retnaiara, the diftribution esnflo* b“ made by allotting (hares to each mo- 
ther for h*r fins, in the cafe of mothers un-qual in clafs Why may not 
partition b-, never th“lc r s, made by allotting three (hares to the Brabn r> wife 
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for her fons, two to the CJbatriya, one anda- half to tile Vaiiya, and one to the 
"'Sidra ? It cannot for fucha' diftribdtion, - allotting flutes to mothers for 
their fons, has, not been mentioned by GoVama and the reft. Vr. uiaspati 

renders this evident. . 1 

... Lit.' 

V-rihaspati : — If 'two or moreifons , were l bom of each mo- 
ther,- and -they he equal in clafs and number, thefe bro- 
’ ) thers-of-the' half blood may legally "divide the' heritage by 
• - allotting (hares' to- ‘their 'refpeBive' -mothers for the benefit 
-■ ofthe-jmsi >•.••< ■>: \ . 

-Hence brothers .of, the half-blood, born;Of different -mothers by the fame 
father,', may divide'the. heritage -by' making' W niany. 'thares as there were 
' mothers;\-proyided theybe equal in' clafs, > -andyin' rdfpeft .of the number 
of fons -.produced. by each .mother, and provided e'veiymdthebhave borne 
fons : and when th'c fubdivifion-nmade, every fon .receives ah equal Ihare. 
This has-been ordained by Vr. iilASPATrto facilitate partition : there is 
, no real difference,- The .text of Golf ama’(L'IX) , intends this -cafe alone; 
for the import coincides-. May it not, therefore, .be'faid;’ that, '-in this text, 
“ equal . in clafs and number" , is merely ' iHuflrativc'y -and 'the I diftribution 
.- may, for. that reafon, be made according tolthe number. of smothers, even in 
the cafe of. unequal number, of fons by each mitbtr* -.Therefore , doe's the fame 
legiilatot fubjoitt the following text*. .. 

/xxiii.' ; v-:'- 1 / 

Vr-iiiasrati : — Among brothers,' who are equal in clafs, but 
vary, in regard to the 1 number' of Jorii. produced. by 'each mo- . 
thcr, the (bares of the heritage arc allotted tb' thc males, 
not. to their mothers. - ' e-.‘. • 

Ir being neccirjty to reftria the text of Got am a, " equal clafs” fliould 
1>. argued .1 . the limitation. It is remarked in-titc tictizicaro, that the ‘ text 
o! litJinu (LIV) Ibould be adduced in the cafe of unequal number of 
fans proMuccJ by each mother.* ..Here on obfefwtioa (hottl'd be made ; if 

> Indeed 


indeed the diflribution by allotment of fhares to mothers be ulrim ately & diftri- 
buricn of tfcs heritage among the lbqs, and the partition be only madeacccrding 
to the number of mothers to facilitate the operation, fucn a distribution cm only 
take place when all the Tons are equally endowed w bh good qualities, not in 
a cafewhere fcnspoffefs unequal degrees of \ irtue : for, were it fo, thepartition 
couldnot be well made with attention to the various deduced allotments. Or 
the diflribution according to the number of- mothers can only be made after 
fctting apart the proper deductions. Let it not be argued, that, ftnce the 
text of Menu, and that of Vishnv cited immediately after it (LIU 'and 
LIV), propound a deduction for the eldeft alone, in the cafe of partition 
among brothers produced by different mothers, therefore no deduction fhall 
be - Jet apart for the reft. > Menu has alfnfuggefltd deductions Forjthe reft 
by faying, “ the other Tons may then take, each imrigh'- of his federal mo- 
ther"’ (LV1). ’ As it wire, attributing the virtues of the fon, and bisTTgat 
of primogerreure and the like,, to hi* mother, thededufhfd. allortnent may 
bs fo given. For example j tc/her.'ubo lias t.vo virtuous Jons and one defi- 
cient in good qualities, two degrees of \ i*tne are attributed : in like manner, 
to her, who bore the fecend/ fifth, or feyenth fon, attributing fuch fen’ori’v, 
the deduded allotment may be fo given. . *V r 

The texts of Menu and ,Vish no ought to be cor.fidered as applicable 
to the cafe of Lns equally endowed with virtuous qualities ; to which cafe 
another text of Mtsu (XXXVIII) alfo relates. Nor fhould the repe'ition 
be deemed a ctnftirable pUonqjhi. Having ordained the allotment of three 
fharesand fo forth in the cafe of feveral to cs taken from -various clafles, the 
mention of equal partition, to fatisfy the doubt, what fhould be done in the 
cafe of feveral wives taken out of the fame clafs only, is pertinent: and 
fenionty mould be underftbod in the order of birth, in right of which, one 
chattel is dedudled as .above mentioned: that is con filler: t « wi i h th e com- 
ment.dcl levered in the Rstndtara. But L a .csnMi diierv and the Parydta 
expound the word furvaja in the text above cited (LV 2 ), fon born of the 
elder wife; and they deem the text applicable to the cafe, where the fon of 
the elder wife is endued with fupericur virtue, when compared with the eldeft _ 
by birth. If the middlemofl fon, born of the elder wife, be akne virtuous, 
he alone fhould be confidered as eldeft. But in fadt the firft born ought 
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nlonc to be eonfidered as oldcfl ; for lie alone is varioully celebrated, as de- 
livering Ins father from die hell mined put and fo forth. Menu declares 
tins in exprefs terms. 


LXIV. 

jVf rN u ; The light of invoking Indra by the texts, called 

ftoabrdhmanyd, depends on aftnal priority of birth ; and of 
twins alfo, if any fitch bz cmxwed among different wives, 
the elded i=> he, who was fird a&ually bom. 

A particular text, called Jtuahrihmm^a, is tifcdby Cb % bamSoga pneds, 
in the j)t> tijhtoma facnfice, for the invocation of Indra. That fingle text, 
eonfidered as many from the various modes of ufing it, is mentioned in the 
plural number. Under the authority of a politive precept, the invocation 
of Indra, with a view to the invoker’s father, can only be pronounced by 
the fird fon. As femority is intended in the phrafe “ let the father of 
Inch a one perform the facnfice, ’ and as femority is fuggcjlei in the lit 
fitra* (fince the text exprelfes " among males and females, thofi: who fur- 
' live &c”) therefore femority is attributed to the elded furviver i it is not 
required, that he fliould be the fon of the fird married wife , for, Mere that 
required, it would be nugatory to contider the elded furviver. 


LXV. 

De'vala : — In low clatfes, ' the piecedence of fons is regulated 
by the goodnefs of their difpofition ; and of twins, the cldejl 
is he, who is firft aflually born. 

2. Among twin 1 ;, to him, whofe face kinfmen firft fee after 
his birth, belong the privileges of male offspring, the right 
of perjoiming o l Jequies for his father, and the honours of pri- 
mogeniture. 

Who is firft rftually born who firft touches the earth •* Of twins 
alfo”. (LXI V), though conceived in the womb at the fame infant, “ the 
H * *Uaf ot hai roj been explaine 1 10 me , it <Joci, I b'licvc, relate to a text of tlx- Vtaa T 

ciAft 


fcldeft is he, who was firft actually b’orn/Tthat is,' who firft/touched the earth. 
Should it be unafcertained, which'of them firft touched the earth, what fell 
be the rule? De'vala alfo provides for tbis,cafe (LXV 2 );' *■« AVhofe'face' 
-kinfmen or parents firft fee;*’; the verb is. in the - ' plural' number becaufe.« 
many, hot the father and mother' ‘only; are meant. “ Male offspring/* the 
performance of duties incumbent’ on male offspring, and relief ' afforded to the ' 
father from the evil of wanting male iftiie :;\hat‘£hould ! .be acknowledged to 
belong to him; elfe there would be no. certainty,' to v/hom the portion of aii 
cldeft fon ought to be given.' .’“ For his father /’■ this fonis chiefly qualified 
to perform thofe duties towards his father,- which mu ft be' performed by - 
one alone, fuch as obfequies and the like./.**. The honours'of primogeniture/’ - 
the rightof invoicing Indr a iD the.j^>-d/^VoK’<J facrifice-and fojbrth/and’the 
right of taking the portion' of an eldeftToh'and the like : .that belongs to' , 
him alone. -“ Among twins'/’, the dual i/here^ indeterminate: the fame" rule - • 
is applicable to th/cafe'of three or.more Ions produced at one birth: t . • * 

** In low cla’fles’/(LXV)rin femle/ribes: by' thc'terai expreired in'the plu- 
ral number, mixed clafles,'. which ‘ad opt.the duties of the.* fervile' tribs, are com- 1 
prehended in the text." Among thefe, precedence ' orfeniority is regulated by con- 
duct and good dilpofitiont’and that is fimilar to feniority'in right of fcience and \ 
virtue; for ''S&dras are not qualified to ftudy the facrcd fctences. But V a'ches- 
p at j holds, that '* Sudra s have noj additional portion £n right of ieniorxty fay birth. 

''.-j'J'ii ::. “.//Lxvif . - 

• Menu: -For 1 a ?jarfrais .ordained a wife. of his' own cJafi, 

■ and ho ' other : all/ produced ["'ty^her, ] Ch^Vfiave \eqiMa; , , 
lhares/ :though ihe have .a hundred foils;—-. -. 

F.E.OW the words- “ equal fliare’s” hi infer/ that .no deduction thall.be:: - 
made in right ofprimbgcniturc; but the dedufted allotment on account 'of ;• 
good qualities, as mentioned by VE lHASPATr,- may be allowcd/fitice the 
text has a general import// J ’ - / -1 / : '/ ' * : , ' . 

' -r- .-Y"V /; *: 

V R I H A s p A T I : — O F,'. thofe . foris. He; who is : endowed with 

' - • •- ■-'u. r / ' _t V ’ - fcience '• 
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fciencc and good qualities, is entitled to receive a greater 
' /portion. * 

But "Sei'Cr ishna Terca^lahcaka fays, • this text (LXVI) has 

* been propounded by Menu as an anfwer tothofe, who doubt what ihould 

* be the diftribution amongkS't^rur, becaufe they find a fpecial diftnbution 

* ordained among Bruhmina: and other fons produced by wives unequal in 
‘ clafs:, for^oth/rcr, wives of one clafs only have been ordained , their fons 
■ lhall have equal lhares. Thededu&ed allotment in right of femonty, fuch 
‘ as prior birth, is not denied; for the import of the test is evident from the 

* pbrafe, “ no other wife is ordained and a deducted allotment is not a 

* Jltare'.’ According to alt opinions, it muft be eftabhlhed, that feniority 
in right of prior birth is admifiible even among '•Sfidrat, fo far as it con- 
cemsrcligiotis rites. If thc-eldeft be tranfccndently virtuous, and the reft 
be deficient in virtue, the firft born Hull have two flares; as ordained in 
the rule of Go'tama above quoted (LI). But, if all be equally virtuous, 
Go't am a propounds another diftribution. , 

' 2 ■ ' T .' * • ’ ' ' 

Lxvnr. 

Go’tama Or- the firft born fhall firit choofc and take any 
’ one chattel and ten head of cattle; an l the »eft fhall Jitccef- 
fivefy male a fimilar JekElion. 

Any one chattel which may plcafe him. For u firr.cc • tlr cldtft full 
tabes any one chattel at lus choice, and ten held ■ of cattle; cut of the re- 
fi hit. the fcconJ fon clioafcs one chvttcl and ten b^fts , the third fon / • . 

' r ,r Kfts one artiv’c ard ten head of cvtile ; nnih To fiirth. Here the firft 
ch ,cr, allowed to the firft horn, isamarhor veneration. But CllAttnE’s- 
v*vta rr "arbs, that 1 the cattle mull be of the fame find.* Yct„if that 
c.nnot be. the fclctftion mull made ; n a „j. pm£ij c -vble mode. The 
f.irc !r ; ila'o- cxcej-is cetiain animals.* 


I MX. 

, C " ! ' 7 '/“''not M‘< ten her l urbcafls, which have 

<■■o-.cn Inajf , nor of fiaves. 


( ;.T9, y . ' r- • 

“ Be asts, which have uncloven hoofs j",horfes'and the ieih “ Bipeds/,* 
Haves and the like/- Thatjhe.hiall'iiot .take ten of.thsfe, ds'iriferred¥o"m : 
what preceded: .It appears from a text of MnsW.tha't foils do. hcgSW" 
take ten goats, ahd’iheep..- in. «-i ■ . ■' r '/'i-'wt ”■ ' 

i '' ' : I;XX; : ' 

■Menu Iset them'rhiVerrdiyide.^/ie'tiaVtte -'of ijihgli goat or . 

' fh'eep,-: or'a;/tH^/e:bea{t:wit&'un'clov'en^Kop&:>:a:j?wf/;:jrq£it 
or fiieep - remaining , after : {an fqml"dijlributi6n 'belongs. to/ the . . 
• •' firil'bofritV : 'V' ■ \£?Y.' : 'f; d f. if iff V ’ 

. Sn A L l’ 1 tile v , ' or dial i iheviibt,be. taken by. the elded?/ T,o this qutftlc:'!'. . 



right;- ’*• But Cu£Lu'c{ABrm^ to partition:^ 

For exam pic j {five iirot he r^' inherit -four goats .that car^ohe'g'oat.-caVno^ 

Ve allotted to'cacH^of ?themi"becaule tTie numbef/is.lelsh-Th'e’pecuniarv va- - 
1 uc , ;br {other iprq^rp^ t, ' ought •tHerefare’ tabediftri-; • ; . 

buted r ebut ‘I^I ejVu, fofbids’tliat. -Whit then fii all , be done.? ..MENtrreplies,* 

v v -.Vi ' • -* 1 fv *\ * 

i < the” il>v r- ri.3.. 

alone, 



'■ Much varibus;diicf){Iioh foecurs^bh; thi?,'pdinr:^ ; The itcxt^fa’llsjwithin^hc. ; 
cohfideratlon df; the. him ion allo'tted'tohthfe ^fdn;- and.canriot relate ; toT« . 
fubfe’quent'-diIVributi6’ni'/-^Again'j .that. the JfHdep 'and^patsi/houIu^bV given r v • 

to fVt't* itV« rnr-ntinned-: blit tvhatis the rule in refnetTf - of 1 


merely ’ ill uftratiye.'Stha . t tc rm .:( bpaft,f.vvhich j has*undoven_ h bofs is n'uga to- ’ 

xy. Since the' text may -'coincide with ’that o[,Gotam!a, arid ‘forbid, the taU-. : 

Jng of ** tKt«'nAr»ihn'nf-ah cliicll'/firil ’it'n'fl fenrnidh '/i, /Zw ’. 


expojitiony 

' rule* . 



( So ) 

LXXf 

Nareda — To the eldeft a greater {hare Ihall be given ; a 
"worfe {hare is ordained for the youngeft ; the reft {hall 
have equal allotments, and an unmarried lifter jhall alfo have 
a portion. 

•2. The fame diflnhution is ordained among fons legally be' 
gotten on the wife of a kmjman. 


Some lawyers confider this text as relating to the partition of a fmall pro- 
perty among brothers, moft of whom are equally endowed with good qua- 
lities, but the youngeft fomewhat mfenourto the rcjl in urtue fince a de- 
duction, fuch as one chattel, cannot be given, greater veneration {hall be 
evinced by giving the beft fhare to the eldejl , and fince the youngeft is mfe- 
nour by rcafon of his deficiency in virtue, the worft fhare fiiall be given to 
him But Chande'swara thus conceives the text, ‘ in additional {hare, 
or one befidcs that to which he will be entitled in the general diftnbution, 
fhafi be given to the cl lef in right of primogeniture, lefs than that, three quar- 
ters, half, or a quarter of it, {lull be given to the youngeft, if he be virtuous, m 
proportion to the degree of virtue * The reft, namely the intermediate fons, 
{ball have equal fliares They have a right to ar equal allotment , that is, 
the) have the fucceffion or ownerflitp of a fingle fhare without an additional 
portion on account of virtu*" An unmarried fifterfiiall Inveu portion, not 
an equal fiiare, for equal participation of fillers will be forbidden Or the 
fenfe may be, fhc fiiall have an equal or exaEl {hare, that is, tier due allotment 
without an additional portion , as the plirafe “ there {hall be an equal di- 
whon of that property * (L tftes, 11 uo & hM* t all Ament Jhall be 

£r en her due lhare will be fubfequemly m*nNoncJ »a amounting to a 
fyiitlh pan ef a briber s jl „re. 


I hC author of the Pr u easj real' "brfjht l i)i etaicri, amlabcttcr^'T- 
h n t i il e mnft excellent brother, nifte-td of C mjbt'l d)ihara, a worfe por- 
tnn jo *hcyo He thus c' pounds tbit reading, ‘ a double fiiare fiiall 

f I* f no tu t ^ lc hnrnj and the lul excellent brother, employed in 
^ d e , dull hate a b-tltr portion j he fiiall have 

j -'Uju 'tfiuJ’ai- Extend- 


C Si ) 

Extending to fops begotten on a wife b) a kmfimn what has beejt or- 
dained in refpeft of Tons begotten in lawful wedlock, the lawgiver aads, 
“ the fame diftnbution &c” (LXXI 2) in refpeft of the fons of the wife 
legally begotten, the rule is the fame with that refpcdbng the fon begot- 
ten m lawful wedlock Confequently whatever rules, relative to the portion 
of an cl deft fon and the reft, have been propounded in refpeft of the fon 
of the body, the fame ruler fhould, if poflible, be alfo admitted in the cafe 
of fons of the wife. “ Legally begotten," if an eunuch, or other impotent 
perfon, give his own wife to another man of the fame family, or at leaft of 
the fame clafs, for the fake of obtaining offspring, and lflue be procreated by 
him approaching her fprinklcd with clarified butter and fo forth, agreeably to 
the form of fulfilling the appointment, then only is the fon of the wife legally 
begotten How then can one adoptive father have two or more fons begot- 
ten on his wife by a kinfman? Chande* swara replies , ‘ this fuppofethc 
birth of twins . jThc meaning therefore is, that two or more fons have'bcen 
produced at one birth, although the procrca ion of one alone were defigned 

Tins concerns one eldeft by birth, fciencc and virtue , (XL V) « Birth /* 
prior birth Science fuch fciencc as is not blamible in his clafs En- 
dow cd with thefe and with virtue, he is venerable like their father* this 
reafonis affigned for Jus double portion. v > The reft, namelj the younger bro- 
thers, being deficient in virtue, and unlearned,^/?// Jhare alike. The text of 
Gotama (H) concerns the Fame cafe. ^ 

/ t 

‘rLXXU* v ^ 

Us'anas . — This partition is ordained among Jons born in 
the dire& order of the claffes ;,but partition among bro- 
thers of the fame clafs is regulated by equal fhares. ■" 

1 / 

The firft hcnnftich alludes to partition among fons produced by wives of 
varioustribcs M Inthe dire& order of the claffcs t J fons in fen our chf* 
to their father. But partition among fons of one and the fame tribe is regu- 
lated b) equal limes ^ Thus forne lawyers expound the text. 

A vd this equal pirucipationd'uppofes all the fons to be equal to * , 

X 


( 8a )< 


efler^btauSetthey are deficient m virtue, or it regards fons, who have ac- 
quired wealth by various inodes of labour, though one of them may fur- 
pafs the reft in good qualities. 

The Retnacara. 


In the firil cafe, equal partition Jhall Be ,naie after giving an excellent 
chattel, as the deducted allotment in right of primogeniture, or it fuppofes 
the cldeft brother to be guilty of fome offence, fuch as defrauding his 
j ounger brothers, or the like. The iaft cafe is Aridity accurate. 


< LXXIII. 

Menu : — , Ait n if all of them, being unlearned, acquire pro- 
perty before partition by their own labour, there fliall be 
-an equal divifion of thatpropeity without regard to the firji 
_ lorn; for it was not the Health of their father: this rule 
is clearly fettled. 

", Unwarned" is merely ?n infhncc: the rule is the Tame, if they be 
Icitncd, CuLiu'cADHAT r,\ obferves, ‘when pioperty is acquired in 
.agriculture, commerce or the like, by the exertion of nil the brothers, be- 
ing unlearned; then, fmec that was not acquired by their father, but by 
th-mfcl’.es, an cquil divifion fliall be made, and no ilcduflcd allotment 
fliall be given. This relates to property acquire.! without the co-opcratio t 
of thru father, a former text (XXIX) relates to property acquired with 
lus cooperation : thcie is no vam repetition.' 


J-XXIV. 

Ya'jx'yaw alc\a: — Should joint-property be improved 
by the exertion of one paiccner, equal partition is never- 
thclcf ordained. 

1 me is in except*" i to tlr j cxtl of VasisiiT*ii>. 


Vamsiu’ha 

\ 


I A XV. 

’■ — A’*om- thefc parceners, 


he, by i.hom pio- 
pcity 


( S 3 ) 

per ty is acquired through his own foie labour, fhall tahc 
a double fhare of it.* 

If the common property be improved by agriculture, or commerce, or 
the like, through the exertion of any one parcener, equal partition is never- 
thelefs ordained , a double ftiare fhall not be affigned to him, b) whom zt 
has been improved But the text of Vas'isht’ha muff 1 be confidered as 
applicable to a different cafe. r 

1 'The Retnacara 

When the common property is improved by agriculture, commerce, or 
the like, equal partition is made more is not given to cn* parc-rer, m pro- 
portion to the greater acquifition obtained through Ins Iabojr; for it coin- 
cides with the text of Menu (LXXIII). * 1 * 

The ThpccePicc 

In fatt, " equal” fignifies without thededufted allotment given in right 
of fenionty , fuck fhall be the partition , in th- cafe of property acquired b, 
the joint exertion of brothers Again , it is inferred from the tenour of this 
text, that the portion of an elder brother, though not expYefsly ordam'-d by 
Ya'jnyavvalcya, is allowed even in the cafe of partition amongbrothers 
( clfe, it would be fupcrfuo is to forbid it in this particular tnflancc) Accord- 

ingly Va^hespati Misra obferves, 4 if any oneparcen-r, by agriculture, 

4 commerce, of the like, improve the common property, Hill he /hall not 
have a greater portion of it but this is only true, when the red have likev ife 
done fo by the ufe of common property , clfe it would contradidl the text 
of Vas isht’iia 


* ' LXXVI 

Menu — Should a younger brother in th' manner before men- 
tioned have begotten a fon on the wife of his deccafed cider 
brother, the dn lfion muff then be made cquall) bdxLcen 
that Joiiy -who reprefents the deccafed, a id his nc'ura? f'dhn 
thus is the law fettled. 


• Cjtnl*£U3*t r CXXXVIU, k t CCCLVJ 


( §5 ) 

in this cafe. ,The legiflator fubjoms the caufe (LXXV1 a) : for the fub- 
ftitution, or procreation of a reprefen tative, has been legally effected by fuch 
younger brother thereby become principal. How can the younger bro- 
ther become the principal ? Therefore docs the fage add, in the prodti&ion 
of offspring, the youngeft brother ''v/as the father or procreator. Confe- 
quently, becaufe the younger brother perpetuates .the race, therefore lie is 
principal , and for that caufe, he is entitled to an equal Ihare : no deducted 

allotment fhatl be taken. * r 

j " 

* These texts,* fay fome authors, 1 ordaining the portion of an cldcfl 

* fon, Ihould be applied to partition by a father, to partition among uterine 

* brothers, and to that among brothers bom of different mothers, ac- 
‘ cording to circumftances : elfe, the queftions, which anfe on fuch cafes, 

‘ are not fatisfied. „ Texts, which contain a term defcriptive of the perfon 

* who makes the diftributioff, merely* elucidate the modq, of it. How- 
‘ ever, the texts of fuch fages, as have propounded fpccial limitations, muff 

* be confidered as fpecial rules, or exceptions * That opinion is unautho- 
rized by ancient authors; for.VA'cHESPATJ^ bhattaciia'rya declares 
three texts applicable to partition by a father, and two texts of Menu, with 
one of Baudha yana exclufively applicable to the cafe of partition among 
brothers of the half blood , and Chande'swara, premifing partition du- 
ring the life of the. father, cites four texts under that bead , and cites nearly 
all the reft in cafes of partition among uterine brothers and fons of diffe- 
rent mothers but Va'chespati misra and the reft ha\e faid nothing 
cxprefsly v on this point 

It fliould be here noticed, that at this time, in our country, the praflice of 
deduBtng a tuerttteth part or the like is alrrioft wholly difufcd j but fome 
chattel of- frmll value is given to the cldell as a token of veneration 
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CHAPTER 



I Sir) 


2 The rcprcfentatiye is\not[y&^flrHvhbily;fubftitutcd by law 
in'. tile; place titfjSi-jIeeedfedj pnncipil,:'as'Jo havc the portion 
’'oj an''eldiT) jon and/iKe principal became jt.father in "con- 
fe’quence'.df ‘tile -procreation by his younger brother ; ' the fon, 
f therefore, ‘is yntiflcd- by law to an equal ffiare, but not to a 
Rouble 'ftoriioh.~’ i < 1 y; Tp '.\ .. 


’•If* a. younger, brother;-, in confequerice : of a lcgirappointmcritl beget a fon 
bri,the*wife.’ of his, cider brother, .thelian equal -partition (hall.be made be- 
tween that. fon or-rtalural father he fhall 

n ot ;:1 i k V; ’ b i s ’ ‘ adopt n e 'father, 1 take “the ideduflion bflatwentieth.-'- Such is 

lu'l -r.aT.n b a -I’Ai' 1 I .71 


’ the jdttlcd Vulc*of;.pauin’onV'but‘aTon;yib begotten without". a legal appoint- 

'''r ,V • '.'''i; C'«* 'i' " &"*■/{' • 4 * " " 


•ment} ris"exciudc*d^rrom inheritance*} /aswill hfc jhehtionc 
Tard;^^-his’ uterine ’brothers^ and ^fitters ; fhall’; aflemfile^ 


mentioned. * Although it be 


and divide 'equally 



, grandfather’s ‘‘eftate, r.it\ Ihduld.’appear ; .from ytKis' reafonV’ 'that;,th’e r fon, 
r tKe, 'wife df°tKc eldeft- brother, would be' e 


: entitled to a deduced 


begdttcri on U-,, v _ 

'aiioTment bfifid'esJIieXquable fhu're jbccaufe fiejs \oiifi'dered *rthc.fon of the ’ 
eldcfl'hrolher' /-re mo ving(th i $ .’doiibrV'tlie ‘lawgiver “(LXXV I' ' 2 ) • confirms 
what had been alfeady; mentioned, ’ly , \T he re pre fe nlati ve ' the fubflitute, ' 
or fon'begdtten bn,th'e jt wife/'has'ho/connexxon'*rwith ; 'the title of the princi- 
pal,' tlie’imfband df^that wife, yhis^i?f/^//tvyfathe},’' 1 \vhereby' he would have 
taken a deduced allotment befides his equable ffiare. ’ The prihcipal, though • 
hufband of that wife, became a father in confcquencc-of the procreation by 
Lis brother _ an h'is wife : therefore tfic^ younger brother'; is ^entitled by the 
preceding law, concerning the xu]e of partition/to ane'qual divifion with the 
fon begotten on'tKfc* wife;* -'Thelaft Verfe - muft be thus fupplied from the 
preceding".^'*' ' , '* ’ ! - , * ‘ ’ ’ ' • ■ ■ 1 . ► 


CuLLt/cADHATTA. 


Iiurfomc lawyers thus expound the text; ifthe younger brother legally 
procreate a fon on.^wife of Ids elJefl brother, ibcW.l.c divifion mult be 
made equally, wiieifefftie partirion.be .undertaken between tbofe brothers, 
^s-r between the uncle and nephew no deduction 6f a twentieth ’ii allowed 
7 ' in 


• .( ?5 .) 

in this cafe. , ,The Jegiflator.fubjoins.thc.caufe (LXXVI 2 ): for thefub- 
flitution, or procreation of a reprefentative, has been legally effefted by fuch 
younger brother thereby become principal.' / How can the younger bro- 
ther become the. principal ?. Therefore docs the fage add; in the prod lift ion 
of offspring, die , youngefl brother "was the father or procreator. Confe-, 
quently, becaufe the younger brother perpetuates^the; race; therefore - he is 
principal ; and for, that caufe, he is entitled to an equal ftiarc : -no deducted 
allotment fhall be taken. v ' L /. 7.‘ 

* These texts/- fay, fome authors ordaining the portion of an, cldcft 
4 fon, fhould be applied to partition by a father, to'partition among uterine 
‘ brothers,, and to-jthat among .brothers .born of 'different ’ mothers, ac- 

* cording to.circumftances t.elfe,' the.queftions, which arife.on fuch cafes, 

* are not fatisfied. „ Texts, which contain a term deferiptive of . the perfon' 

‘ who . makes the diftribution/ merely/ elucidate the, modq; of it. How-,- 

* ever, the texts of fucli fages, as have. propounded fpedal limitations, muft 

4 be considered as fpecial rules, or exceptions* ■ That opinion is unautho- 
rized by ancient authors'; for .Va'chespati, bhatta'cha'rya declares 
three texts applicable to partition. by a father, and .two texts of Menu, with, 
cne.of BaudhaVana cxclufively applicable to the cafe of partition among 
brothers of the half blood.; and ,CjiANDE / swARA,..prcmifihg partition du- 
ring the life of. the, father, cites, four texts under that bead, . and cites nearly 
0// the. reft in.cafesof.partition.among uterine brothers and' fon s of diffe- 
rent mothers : but Va'chespati mi sr a. and the reft have fa id nothing 
exprefsly 4 on this point. . - ’ , ‘ - . „ . 

It fliould be here noticed, that at this time, in our country, the praftice of 
dedufting a- twentieth part or , the like is almoft . wholly difufed ; but fomc 
chattel of> fmall value is given to the eldeft as a token of veneration. . - 


Y V CHAPTER 



. J 



ON THE DISTRIBUTION MADE BY A. FATHER IN IUS 

;■ lifetime. ■ ; ;'7 v . ■. 

A FTER incidentally difcuffing, in this place, the portion of an eldeft 
fon, we ' proceed' to explain the propofed fubjeft of partition made by - 
a father. He may diftribilte'at'his pleafu re immoveable and other proper- . 
ty acquired ‘by. himfelf. . In the firft . place,' ; he may referve for himfclf as. 
much as he pleafes. - Next, having given' to his firft born a fui table' portion,'. .. 
according to law, as a token,of greater veneration due to him, let him make 
an equal partition among all , his' fons;-'* But, if one furpafs. the reft in pie- 
ty or the like, a greater ; {hare.(h'ould 'be allotted to him j Or if his conduct i 
be irreverent; V lefs tlhare': iRa b;itious- Q Hence be imputable to one fon, 
fuch as c nm ity ' to" hisfa the r, or’the ,1 ike, no ftiaic (hall be given to him,, for 
it is recorded .‘fn’tfie ’texts! of .Y a'jnvawalcya, Visiinu and Ha'rita 
(XXVI, XXV J and XXIII jftfiat partitioh,'*/na</r by a father, is folelyregulat- 
cd by his pleafurc/and that He may Ycfervca confiderabie'rcfidue,.qf which 
the quantity is<not limited/- The double fhare, afiigned to theTather, muft‘ 
be underftood* asrcftri&e'd. to the patrimony leff by^heg rand father • yet he' 
may diftribiite the' precious. fiones, pearls and the like left by,! the ' grand fire, 
in the. fame mode :\vith* property acquired hy, himfelf;- agreeably, to’thc text • 
(Book II; Chap.TV.-V. XIII},’/* df/predous metals'-’ or /ftonc$,t of pearls, 1 • 
** coral - and' other „ moveables/-. th*e father has power to,, givc^or; fell - the 
* * whole/* ' ‘ • Such \ is' the opinion of ‘ J fit uV A va'h a ha and others.. The 
texts of B AUD n X V a n a^( X L) and others- fuggeft . equal partition among 
fons, and a greateHhare for tKecldcft. -hv applying .the; text -of GatV- 
aV an a (XX VI I}, .th'ofe , of r B audit ayan a' and the' reft, rnuft be ; ^ 




td in the cites ft ate (1 by Raciiunandana and others, when filial piety, a 
large family to maintain, inability to earn a livelihood, or other allowable 
circumftancc juftifies unequal diftribution ; or when difrcfpccl or hatred to- 
wards the fuller, or other bad quality, juftifies total exclufion. It ftiould 
not be argued, that the phrafe, “ without a fufticictU caufe,” intends thofe 
virtues, which conftitutc the feniority of fons. A father has power to give 
greater ftiares to fons who arc eminent for piety or the like, though not 
endowed with fuch virtues* for Na'reda (XXVIII) declares a fariicr to be 
deftitute of fuch power then only, when he is governed by luft, wrath or the 
like! But, if a malicious father do not call dutifuba fon however pious, 
but bom of an unloved’ wife,' and on the' contrary call him an enemy to his 
father, what ftialbbc the rule of decifion ? Since the father has full power 
over property acquired by himlclf ; andfincc the greater allotment, in right 
of duty and piety or the like; depends, folely on the option of the father ; if 
he do not give it, who fhall compel him ? But, if he exclude his fon from 
a (hare/ calling him inimical to'his father, he muft prove that enmity in the 
prefence of the king or before a pubjick aftembly, and then refufe a fhare ; 
exciufion from inheritance, on his own fimple affertioh, is pot valid. But if 
he with to allot "a greater Jhare to the,fon of a favourite wife, though not 
dutiful,- calling him pious on -account of his mother, he "can only give that 
greater allotment, after proving the fa (tajferted. ' , 

f A father has^dominion over property ^acquired by himfclf: ftiould he 
give no Iharejto apy one fon though guilty of no offence, and give a ftiareto 
one guilty of offences, who fhall punilh him? -It canpot be'affirmed, that, 
under tfie authority of the texts cited from* Ga'tyayana and Baudha - 
y ana, the king may pumfh fuch'a father! ' fTheJaw propounds the moral 
'offence committed by * a * father /flighting .fuch precepts, but ordains no 
fine's like the giver of gold, to an? improper object, thereby committing an 
offence, but incurring no civil penally >When this Jeeming difficulty is propo- 
fed, fome lawyers reply ; fince the fon has- a title in the father’s eftate 
at the very moment of his birth, without any other caufe, (for the particle 
is exclufive in the text of Go'tama, ‘‘even by birth alone a man may 
gam owner Ih ip ; M ) a father, making an unequal partition without attending 
to the rules prefenbed in codes of law, and giving away the joint property 


( > ) 

to an j one pcrfon, (hall be sir creed by the king. -It Ihould not be argued 
from the text cfDEVAL\ above cited (V), that they bate no owr-erffi.p 
uhile the father-lues There is no difficult), if the want of owner rtup 
confiff in the want of right to ahene juebpreperty at pleafure and it i$.feen, 
that a fon is incapable of aliening-crec/r^ at pleafure, -while his ^father 
hv'es, even though he poflefs f renal property 4 as m ih“ text quoted via 
former bo-k (Boofc^Il, Ch IV, \ LVI, and Book III, Ch I, v Lll i) 
the phrafe, they hate no wealth exclufhel) their "own, * nuT be ex- 
plained 'as fgmf Vng onl} , that they jirc incapable of aliening it at-pha- 
fure they are not dcflitute of otvrerfhip fn fiicK*weaIth, for, were it fo, 
it would incidental!; prevent religious cerrmcnies defrayed out of their 
\ ealth L/*t it rift be alleged, that/ fince the words what they may 
gain* occur n ti precepr, *anH fince^it is necc/Tary toeftabhfh ouncr- 
lhip, bcciufc religious ntes could notVhen lfebc defrajed, therefore it is 
right to explain the text as ffgmfyrag want ofdepcndence, but intthts cafe. 
Cnee religious -ntes may be accomphfhed yah mone ; .fumifhed b) the fa- 
ther, there is no failure in the performance of ceremonies why 'then take 
want of ownerfhip as fignifymg want of independence? the obfervation of 
Ji'mi/ta va'has a is therefore julhfied Since fomejitle muff; be cffabhfh- 
cd, bccaufe the texts oS law, which forbid unequal partition would other- 
wife be irrelevant, therefore,^ in this place alfo, the term want of owner- 
fhip” mull, from parity of reafoning, fignify want of ind A pendcnce Nor 
fhould it b" affirmed^ that the law'mejely fliows a-fpiritinl offence in 
making un-qusl partition, as jrwireglechng a prieft who attends in^confe- 
quence of mun ion«to v affifV at a Swddfaa the pneff, who attends, has 
no prop A il\ m T thc food proad-d for that celebration, -tb igbjt be it Moral to 
'Sithlcld it The text of Naked a (XXVIII) fhows, that, if an,, un- 
equal divifion be made b> a father,- it_is an valid If unequal partition be 

erroneoufl) made^by the owner, and his o vn property be linntcdia'ely de- 
\effed by Ins vob'ion, aml^property veiled in all the fons, or in him who 
receives the grea e- par ion, what ufcful ctnfcquencc could follow frdm'tbc 
confederation^ t x at the father had no power to make fuch a dtffnbution, 

• TWc cot Os r 1C the its oicd Lfu *3 *? •'‘■orts th* teit 1 ©* *** Via l (Book IH, j 

C*j I, r LI) «t! ich cf Mtirc (r Lll,* c. t 1 &ze ib3*et) »a f#Vi Otcj ti' j 

word co*" :-d arjstjsh ti')' acquire cr fct/b—c/etj ebiixtt, liejetra. Or'eJ’** «t 11 3=1 j 

txto t Partly airiiesu 1 , r ~ run£ a ttxr of Mr*or { to -tfrw * CxZtt r« ofN* «*»» , 

Z & i 

) 

i 


’.ilich, xtvtrthtkfs, urn Id 'remain in jcrct? , Therefore is the title of fons to 
■their father’s wealth, -even during his life, admitted but not the power of 
aliening it at pleafure. Accordingly the text cited in a former back (Book 
II, Ch. IV, v. XIV) is pertinent in its literal fenfe. Conceiving, that the 
content of the fon is prefumed in’thc cafe of precious flones, pearls, or other 
things, which have no long duration! being given av ay by the father, this 
is propounded in rcfpect of immoveable property and the practice is fuch. 
Nor Ihould 'it be argued, that a fan cannot have property in the eftate, 
while the father lives, (ince it has been edabhlhedf that one-property reGfls 
another concurrent , title, ltd property; by- occupancy I ihould arife in 
refpefl’of a chattel not abandoned by its owner. .It is admitted, .that” thieves 
‘and the like has e propcrty'by occupancy-even in a chattel which was not 
abandoned by the owner. '< Or fuppoftng it true, the difficulty is removed 
by ■ affirming,- that one property only 'refills an- incompatible property. 

" The title of three defendants, during the owner's life, is mentioned by 
Baudiia'van a (III), not as producing property immedtately veiled in the fon 
or other heir, but as produemga right, which entitles him to alieltc it .ttplea- 
ftir'c, but svhich takes cffedl only afterilic father’s property has expired.-; Thus 
they refolve the feeming difficulty. . -.V > , _ 

But, that is wrong ; fince there is no authority for cllablilhing fuch pro. 
perty within property; and the law of equal partition (XL) bears a different 
import. For' example; equal partition may he ccnfdtred tis preceptive like 
the maintenance of the family out of Oman’s own wtalth. Thus the’ fup. 
port of a married dJughter rcfidmg in her fathcr’s.hotifc (for fo the term 
is explained by Vij-.ya'm.'swa.!' A)' is approved by Ya'jkvasv alcya 
(LXXV 1I), although (lie have no title to the edatc ; and there is no dtf. 
fcicmc, lo far as proof of property is concerned, between tit enjoyment of a 
rni'imai ct and the receipt of a (hare.. Va'ciilspAti Buati a'cuaVya 
and oiheri alfa do not admit the Ton's vdlul title in the paternal eflate, 
duriig his father’s life. 

■ L.XXVII, 

' Ajtt'.A\v.u.CYA:— -AiTiKalfinninga fuHtcicnt fiipport (o 
mrar.1*. to a nwtlicd daughter refiding in tl )c J )0 ule ufher 
M father, 



■ '' . . .'V •• - . 

• • ■ father, to' aged perTo.nsi-'.pregnant women^perfonsafflifled 
with difeafe, daihfels-j;efl'anmamcd;gueiis^and*ferv,ant.s,\th£ 
' hufband and wifc-may/cnjoy .the refidue. v ' ; yv •• 

: On thisfuljiB It is faidj.-thelverb '^divide^^i^.j.in 'the f prefcnt title 


denotes ownerftiip depending on affinity .-^'•There ris fo , much ^difference,' 

:it relates to. the 'thing or.- the perfonr‘,,*iConrequemly,,,ip anfwer.to th& v que£ 
tion, .*<what fhall byequal.?/.. {vhich arifes on ; the,; terms- of-\t he ^text -,“;eqtja 
i to al 1,1* {adducing- the .verb .‘Jdiyjdc’.br’m^c a ‘partition faibbajj, r \s\\\z\\ .’i; 
found in-text o f .feri p t ure : ‘ t- ■(vibhajyat'\ let ■bim' i diftribute,.&c. J ’ 1 partitior 
(u ibbagtt)\TQfoft be > a ffi rm c d ; .t o 'be the , fubj di\ t cfih‘ at epithet]; ; 1 for .jK c,_.p h r a fe , 
* * • when,' the • , father tmake s ; partition -among his;fonY,- ? fuggefts’ property 
vefted in’ the fobs in.'right of>affinityi', -.‘•Again j.m the cafe of'parmion.'byj 
ifather,, his property ; bcing.deyeded', by his chufing to .make- a. ;di(lribution, 
ahd'a;fimilar title* being(vefled*in all '.bis fans y the right pf- recei ving.'a greatei 
allotment ; accrues ’to; the cldeft, and Ito^thofe, ;wh o”are;. eminent for, duty and 
piety ‘or the'like^ ‘by 'cbnfentjdf jht'.reft,-. in. conformity; with^th’eilaxyit. But; 
if tlie father^ make-a-gi ftfto. bne; fon;, : /in ffie'.formpf a_ reliiiquilhmeht.pro- 
ducihg. the- effect df.dnyefling/another^vitH' property,^; it'isWalid like-a' gift-, to 
a ftrangerr. whether. the t donahon,con lift, of immbyeab|e',property .or the like 
•acquired'by;.lumfclf; ;'6r ^-of, \vealth;inherite‘d from ,the; grandfather.,-\ 'Ho w- 
;ever;^;;fath'er,y giving' away" ah' immoVcable/ e/late wfiich/has defeerided 
; fi6m; ihe graijd{afber,;,vvithquf the : confent of his rons; incurs, ffie’guilt-pf a 
, mora 1 ? effentey ,VUnder ;the; l text .-'of \ X a'jny \ W a lcy'a- ( X'X-X 1 11) r ffio uld 
: larger portinnsJic; 2 ffigned'by;the father’s, choice ^to.fons teminerit.for ; piety ' 
•or. the- like, their .property^originates •Xolely . m ^tlieir affinitypf.Confe-; 

quentlyt -in^tKc^ajc of pattitionjjy ajfather,’ both* the volition of one whofs 
nnd tiler bed. by d ifeafe/or. paffion ,'land ’ the affinity ^of' the "fort Jeon tribute ' to . 
•■'veff , prop erty . /. ^ As for- w h a t i s~ f i id, t Hat;- finceV title Jn the eftarepf/the fu- ; 
t ;thci; and grandfather -is veiled by .ffirthk alone; T- therefore' the father is.inde-- 
pendent in thbVufe; of; all.: property; -excep 

for gifts made' ffi rough ( favour, fortKeXuppdrt of the farn ii I y,; for relief from 
diftrefs, or Tor other lpurpo*fesr,exther peceflafy oh preceptive; .but he fs.conr. 

, trolcd by- his . fonV and the red in“refpe& of immoveable property, .whether 
- acquired Abyffiimfclf,.br- inherited- from -hislow n/f a the r ; or -other /anccftoiy 
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(Book II, Chapter IV, V. XIV) ; that is wrong : for it would contradidt the 
text of Pe vala, “ they have not ownerfhip or full dominion , while a fault- 
lefs father lives” (V). ' 

But, if a paternal grandfather make a partition among his grandfons, 
Whole own fathers are deceafcd, and in that cafe give more than his equable 
fhare to any one grandfon, becaufe he is unable to t earn a livelihood or 
the like, what fhall enfue ? From parity of reafonmg, fuch unequal diftn- 
bution is„valid. In like manner, (hohld any one grandfon betray hatred of 
his father or paternal grandfather, he, but not his brother, fhall be excluded 
frorna fharc, This fhall be difeufled at large, 

j 

'The rule ofVisnsuexprelTrag, “ if a father make a .partition with his 
fons” (XXV), and the (capture intimating partition of heritage in favour 
of Cons, partition among fons alone is found to be mentioned : how then can 
a dihribution be made among grandfons, by n paternal grandfather f 

IT 

, LXXVIII. - - 

Ya'JNYAwalcya : — But to grandfons by different fathers 
fhall be allotted the portions of their refpe&ive fathers;. 

To grandfons, of whom the fathers are different, fhall be allotted por- 
tions jn right of their federal fathers : all the grandfons fuccccd to the pro- 
per fhares of their refpc&tve fithers. Confequcntly fo many {hares fltould 
be formed as there were fons of the original proprietor, and fh^uld be given 
to their rcTpcftive fons, and let them take thofe iltares, whether they be 
utcru'c brothers or bom of different mothers and whether they h\c toge- 
ther, or fuh divide the fliares according td the number of their own brothers 
jefpe&ivcly* fuch is the meaning of the text. This rule of ndjuflment is 
gTourded on pofmve texts. 

The thiacjl ird. 

SnovM) jut this uxt he afiirm-Q to relate to partition after the denh of 
I , ' t * f-tlw* free Y;/jny v alcya, Hung prop juhIcJ partition among 
^ trs di feuding that v.hich is nvdc by the fisher, fubjomstlus text ? 

Kor 
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No; for immediately after this text, he propounds a rule refpe&ing parti- 
tion made by a father (XCIl): accordingly the text of Mew (XXIX) has 
a fimilar import. This text, therefore, being applicable to both, mull be 
confidered as relating to both fubjetf: but the text, which will be cited 
(LXXXIII), concerns only partition made by a father, fnce it is placed 
immediately after that topich. 

, LXXIX. * 

Catya'yana : — Should a fon die before partition, his fhare 
fhall be allotted to his fon, provided he had received no 
fortune from his grandfather : 

2, That Ton’s fon (hall receive his father’s (hare from, his 
uncle, or from.his uncle's fon ; and the fame proportionate 
fhare fhall be allotted to all the brothers, according to 
law: 

3. Or, if that gi andfon be alfo dead, let his fon take the 
lhare ; beyond him, fucceffion flops. 

Mi sr a reads avibbafte viji prill in Head of avibbacle mrlte putri, and 
expounds the text by fupplying the word 11 brother’* (fliould a brother, 
betng^h imfeif entitled to a Jhare , die before partition &c.) “ His fon’* 
JtgniJies the fon of that brother. ** Fortune;*' a portion. 'What (hare fhall 
the brother’s fon rccci\ e ? The legiflator replies to that quefhon ; “ his 
father’s lhare.” " His fon,” tn the fubfeqwnt verje (LXXIX- z), JtgmJies 
the great grandfon of him, whofecflatc is diftributed Hence « the efhte 
of the houfeholder fhall be divided acco-ding to the number of fons. 
The lhare, therefore, which is allotted to a fon, fhall be received by his fon 
or grandfon, not by his great grandfon/ for beyond the fon’s grandfon'fue- 
cefffon Hops. This relates to parceners living together. 

i 

It is proper in this inflance to exphm the word ** himfelf ” (ty*) the 
perfon, who recedes a fhare of the eftatc, whether fon or brother* elfe the 
text could not relate to the cafe of partition made by a father. It is not 
A a ” his 
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Iiis meaning, that the text relates not to partition by a 'father ; nor docs the 
text contain the ward “ brother, 

** Before partition,** or literally “ undivided, ’^denotes one, with whom 
partition has not been made. May not flrangers be propofed as undivided 
perfons ? No; for the term is ufed with reference to the right of partition ; 
as the word d'henu (fucked) fignifies a milch cow, and pancajj (produced in 
mud) fignifies a lotos : and the right of partition confifts in the relation of 
the fon to the original poflefTor and the like. Even the fon of the daughter of 
a -man,' who leaves no male ifiue, and the fon of a mother’s fifter, arc not in- 
tended by the term "undivided/’ fince they belong to other families. Or, in 
other inftances, the term, coparcenary of undivided perfons, fignifies the joint 
oymer/hjp of the fame thing; bufhere it bears a literal fenfe, and firan*- 
ge’rs are excluded by the fubjeft, namely “ fon a fon may be truly faid to- 
be unfeparated from his father. ' > 

« Provided he had received no fortune” (LXXIX i); otherwife, if the 
original proprietor, having 'made a partition among his’fons or grandfons, 
live reunited with fome of his fons, partaking of the fjmc food with, them, 
and if partition be again propofed after a great lapfe of time, a fharc would 
be due to bis grandfon, even in this partition, as in the former thftnbution. If 
the reading, cited in the Relnacara, be followed ( avibbaB'e write putrt J, the 
Icgiflatpr, having fo far propounded partition by a father, proceeds to the fub- 
jefb of partition among brothers ; * he ’fliall receive his father’s' (hare; or, 
fliould he be dead, his fon Ihali take that fhare :* the text muft. be fo fupplied. 
But Chakde'swara fays ; ‘ if any one of the brothers be living, the fon of 
that brother fhall have no fharc/ 


LXXX. 

Dt/vala *. — As the fufpended water-pot matures the pippafa 
tree, fo a father, a grandfather, and a great grandfather 
cherifh a fon from the moment of his birth, 

=. Willi honey, flclhmeat, potherbs, mill; and milky food, re- 
/.vim- ‘-he will give us the annual iraddha, and that which 
“ h ofrcrel1 under the lunar aflerifm HUrhd." ? KO y 
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Fr.OM this text of Dev ALA, Ji'mi/tava'hana argues in the fedlionort 
partition among brothers, that * fops and the reft of three perfons have an 

* equal title to the fuccefiion, becaufe they equally confer benefits on the per- 
‘ fon, from whom they inherit :*their title is not fuccefiivc in the order of 

* proximity, the title of the grandfon on failure of a fon, and the title < of 

4 the great grandfon, on failure of a Ton’s fon. If that be the cafe, have- 
4 a grandfon and a great grandfon, although their own fathers be living, 

* a title to the fuccefiion? No; for they do not confer immediate benefits, 

4 fince they are not entitled to often the double fet of oblations. If 
4 one (bn have left three children, and the other fon be living, then,. on the 
4 fqppofition of equal benefits conferred, would not. the eftate be divided 
4 into four equal {hates ? No; fines the right of fons is grounded on 
c their birth and relation to their father, their fops can only, have a claim to 

* fo much as they were themfelves entitled to ; the three %ra#tfom have a right 
4 to one half of the eftate, and their uncle to the other, half.* To this it 
may be objected, that, if there be two fons. and one has a grandfon whole 
own father is deceafcd, why {hould not that grandfon, fncceeding to his dc- 
cqafcd father, have a title to a ftiare of the common eftate, although his own pa- 
ternal grandfather be living, -Again ; the male iffiie of a fon, who is become a 
reclufe, would have no tjtlc-to fuccefiion. It.ihouldtnotbe affirmed, t^ata 

grandfon, whole own father is deceafed, deriving his title through his 
qwn grandfather, can <?nly have a right to the property which accrues to that 
anceftot, and is debarred by its> being ^verted in his grandfather. ? There 
would be no ground v of ..choice (on Ji / mu < tava , h ana's, fuppofition) 
whether property (hould veft in the fon or in the great grandfon. Jn the fi- 
Iepce of the law, it. would not be pofiiblc to cflablifh the fuperiour right of 
the fon. « ' '* * n * i”' 


lxxxi. . : 

De'vala Partition of heritage among undivided parce- 
ners', and a fecond partition among divided relatives living 
together after reunion, lhall extend to the fourth in de- 
feent ; this is a fettled rule. 

This text may el Co relate to partition by a father, in this manner .-among 

undivided 
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undivided parceners, between whom'tiopartition has taken place, and among 
divided relatives, who have received a.diftribution, but who are reunited 
and live together, partition, and jntbe hjl % cafe a fecond partition, maybe 
made with the original 'owner or his iflu£ as the cafe may be, as far as the 
fourth 'in defeent or great grandfon of the original oavper. ** Second” does 
not relate to partition *among s undividcd parceners j for it is a rule, that an 
' epithet, which is liable to objeflion, is fuperfluous. 

’ , X ~ LXXXIL 

‘ 1 De'v.ala So far, namely as far as the fourth in defeent^ relatives 
- ’ are fapindas * or conneSled'f by ' funeral oblations ; beyond 

t ^ him the, funeral/ cake., is* refeinded y fages' declare par- 
tition of- ‘inheritable property to be 'co-ordinate with the gift 


/, % -y 


of *funerai"cakes. 


, * ‘CSo far,” as far as the, fourth in defeent, relatives, or perfons fprung 

J 3 , ' ,, ^ ,»o *• % \f*t , r _ ~ / ' * * r 

from the Jam: family, are Japmdas j for -example, one gives the funeral cake, 
-the<o(her three Teceive the oblation ; hence there is aj mutual connexion, by 
the gift and receipt of funeral cakes? bet ween.? four perfons. And this con- 
^ nexion olfaptndas regards inheritance/ but the^conneXion of fapindas,^ in ref- 
"peft , of impurity by i rcaIory5f tKeCdcad, extends ^o^ the^feyenth m defeent, 
including .the'anceftors s who partakefof the, rice wiped off the hand with 
which the funeral balls were offered.* This”flihli be jh feu fled in^its»place ; 
of what ufe would be a nufphced difquifition ? ‘“".Beyond him, (beyond the 
fourth in defeent) tile funeral cake is refeinded for there is not, between 

f ' , y l t *1 / ' ) | , f yjl 4 { ' 

more diftant relatives, the mutual. connexion of giving and receiving the 

funeral balls. We thus expound the text. 

«, . " »/ 1 . ,♦ . r? 

V Sages declare” &c j they declare the fucceffion of inheritable property 
to be co-ordinate with the gift of funeral cakes. Confequently he, who ofFcrs 
the^ double fet of oblations an l the funeral cihe, fticceeds to the heritage. 
But C« asde / *wara faj *, « this tc\t is applicable, when partition not hav- 
ing been made, property, not enjojeri by one coheir, is folely enjoyed by 
another redding m the fimr province/ It fhould be here remarked, tint if 
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a Ton die after partition, but fome property remained in coparcenary, a fliare 
of that undivided property mull be given to the fon of the deceafed, when 
a partition of it is made. L ■" * 

LXXXIII. 

Ya'jnyawalcya — Whem the father makes an equal parti- 
tion among his Tons, 1 his wives mull have equal fliares 
with them, if they have received no wealth either from 
their lord or from his father, v * 

/ 1 ' >• 

If he make an equal partition among his fons^by his own choice, he mull 
give equal lhares to fuch of hts wives alfo, as have no male llfue 

• The Dipacahca. 

He la yu dh a fays, * svives, who have no foil*, are here intended.’ And 

, 7 / * i ty -f tip — v 

Ji mu tava 2! ANA alfo concurs in that opinion 

* t % > 

' ~ " LXXXlV.’ , 

Vya'sa • — But the wives of the father, who have no fons, 
are declared entitled to equal lhares utilh the Jons of other 
wives and fo are all the wives of the paternal grandfa- 
ther; they are pronounced equal to mothers. 

' 4 - 

“ Or the father,” the fixth cafe with the adtive fenft^ * a partition be- 
ing made.’ muft be fupphed. Confequently, a partition b«mg^made by a 
father, his wives, who have no fons, are declared entitled to equal (hares. 
Such is his (Ji m^tavA hana’s) opinion, and Raghunamdana and 
others concur in the fame interpretation It fhould not be argued, that the 
conftruflion of the text is, ** the wives of the father ,* and conTequcntly, 
when partition is made by fons after his death, the wives of their father, 
who have no male lfTue, namely their flepmothcrs, (hall havL equal fliares. 
and the text therefore relates to partition mad- by fons When partition is 
made by fons, the law do-s not allot a^iharc to the flepmothcr, who has 
no male lfiue Nor fhould it be argu-d, that this text of Vya'sa is a- 
lonc an ordinance of fuffici-nt authority There as no difficult) m referring 
Bb 



it to partition by n father. , Nor (hould it be argiicd, tint the text of VrI- 
JlAsrATi (LXXXV)'isan ordinance of .that import, -both dam and mother 
(jantm'i aodrxafrr;, genitrix;ct: iriafer) being' inferred .. to evince, that both 
mother' and flcpmother. are; meant;' . ’• . ~ ' 

Pi ’ l xxxv.' ; 1 ” ’’ ■' 

:Vr“wasfati :— On ' tlie 'death of : thc father; the mother (ja- 
:• - 'mani) has^aclairn to an equal' fliare with;. her. own fens ; 

• . i V . rri’rt f K p re f ivntrivnh ) thr* fn ttiV*’ thin 


• VS i nc e * the:ivorH >}\ mothers, i*;requiringelucidiition (mothers of whom?), 
; ghf 'fi rfTfuggeft fl fort” for 1 th'e'; anffvcr, Becaufe he 'is the mojl obvious agent 
' he, behaves with piety ^towards bis 

\ s q ' th^ft me fenfe lias'alreadv been.ohMi 



' v&'h'An a i R- a gii UNA n DANA' j ■ S r i Cr ishna-Te'rc a'l Anc a'ra and the 
. Teft/.wheh'partition is.made'bya fathcr^a ’fh'are^'equaVto 'that ‘of a fon, muff 
.be'giveti toj the, wife^Ayh o,h’as no , forty not f to • her \yho l ’has male ifliie ■ her 'fort' 
fhould'be cpnridered^'alone^ 'the . partition: • this, 'they'. 

thmh' !mth‘ rranmon fen fe AV.B lit f'ivK r*h 1 n a r f i" f t n nis - m n d e K 


, think, jagrees ’ with comm on fenTe; .V.ButovHc^partitlon is-made by’ fons, 
rt;. rvUCx * ^ 3,, v ^"', k a “ 4 i U : rt*. .'a • i 



thzyDipacaiica < 

. pinion, that; .when* partition unmade.' By* sa father,-: nVffiare ihall be^alloUed to 
’ ® W l-V tjthe' au tHo? of i\\b)bij>j}cti!i?6 does’norholtf, that 
H ^pt^d'to'the* rtcpmbthcf whbfhns no maiedfluc, • wheti par- 
tmon.is made by- fons. J Cn aVde s WAKA- fa'/s, '. ‘\vKen 'partition is made by 
. n ?“ i l b , 6 ^! Io .^ c ^.to the ftepmother/ who has no male iffiie: the 
part icIe bul V j .. has the ienfe of alfo Y ’ confequently the wives*, ■ 

\ " -°“ < l • t ^° Pc v, ’ h ° have-not, -‘fons,- arc entitlcd-.to Iharcs.VMisR a 


. delivers 
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Seiivcri 2 toU^ opinibn; t and : ;SnVAPA^i arfo rcma[is, ‘ tKc wh-e5 oT tho i 

; father mull receive,equal;fiiaresj*;from.the.-fons of cqurfe:..' i '--VV ! -SI'!- 


• Since it might coincide witH.the text of Y'AjN.VAWA^yX'.^'thimdth’e’hj' 
“ of fons making a pattition'afte'r^the'death of their, father £h"aiialfotakc;atv 

equal ftiarc,’’ it might Be queftipried^ 4 whether vtKe Jtcrm>* }vivcs,of thefa-r 
thcr’-. (LXXXiy) mean the mother o f-^h e : fo h s|- expire fie d -i h,tii c p lu ral n u m - ' 
ber by, way of all u hon • to in ar xiages \c6ti tra fled in.yafjous claflesV'it could not/., 
be faid; that mother’’ 'in^the^ text pf;Y a j n ymva’LCV A'T ignifics both natu* 
tural mother, and ft ep mother^ ^A^'wordj cahnot/hc, "admitted '.in ^primary 
and fecondary fenfe at tliejfame^time forjiYis a rule 1 iri philology ; that a word, ’ 
uttered but oncei .conveys but one meaning. • •’ Is- it^riotjfoV the purpofe^oT 
obviating.' this’ doubt, .that/ the Iegiftator^-adds^iy. who Jiave 'no';.fons'/. : , ; 
(LXXX 1 V) ? And the conflruftion preferred -by Ji'm u't a vaji a n a and the \ 
reft, - which rcci tes ‘ ‘ ,gait itiorf b el hg ina dc-'.by ^ a father, fttouldbe . alone - 
admitted.*?, ^If '|hi l^ged ^i^isrjden ied for if is a' rulc^not^to ; deduce 

from other texts, thcjexplm prercpt jJand^U ;would "he there-.. • 

fore wrongs to jemoye^meVtcrm, ' ‘ .‘-.V h o^have'nd^Tons j from it ^natural" and \ ? 
near cbimexioh.m/be^fentenceVito Coiiftwer iCwith the" word ^Xvives,” at 
the' f ami time feparatirig'tKis^fro^ of jhe.father/* ,; Again';' the • - 

laft half of thelte’xt of Vv^A^ A;rnufc be ,'confidercd ‘as ‘rclating'\to*partition 
. ameng^brothers^aftcr.'the j dsath^of.the' , ; fa.ther, ; fince it ’contains^ the r term,_ ’’ 
*m wives' of tHe.'gfmHfatHcrV’ ^-^Confequently, .'.the'firft Jiemiftiqh relating to ^ • 
on hv a father.- arid the IjfirhemillicK to.harLition rnade’.bv 'foils af-'~"- 


Xlother; Jh ,thc phrafey . 4 equal jo' mothers,’ 'f requiring tlie.Yony for the^per^', 
fon/ whojmake^the diftribution and who gives a Jhsrc to : the wifet of.th tf . 

.^randfatlicr^ .and”, hi Smother' s ;ftiarc^not <beihg ; fpecifiedj,i n -'.tHe \ text , 1 there'^ 
wouldhe the’^additional troublej of Yeeking.'^ihc ‘following .text, pj (another * 

r sir .L - ii* It’ 1 1 _ _ _ _ _ ^,...^1' fW— /Xna * . o rtjt-if It - ■ 


fage , if. the. motile r ftnl 1 takoah cqual;ihare.‘.\vitli her' fonsj -after the death.-. 
if * ” x.,;. ..v/ ihln^ inconliflcnt v.itti thc. tcf t ( of ' 


“ : o filer. lord i,Nc;r,.i : -; ; rhi;rr- any. thing, ii 
Ya'.J KTAWiicyji ; for, in many inflanecs-t the 1 word .“'motberl’ is 'em-. 
ployed in thc;rcnfelof.ftepmother.v' : jfor^is‘yhjs .conftru&iotT liable to; the 


* See* note^aft:pa£« f at {' ^ ^ / *' jS?" : '*VT *• 1 

+ -An isflwce i> gircn.jbur I do (ootreall _ Uje^renwindit^of .ttejexr, , 

cannot be ccnfidcntly trinaatcd.: _ , ' ?f . / ‘ . * -Ji r - - fY: 


' . (:■' loo. ); •; , 

cbjeftionof a xygrij being- ufed in two fcnfes attheTime imc for the word 
is accepted in, one. (cnfe^only, r^wjfe of the father, V a con d ary fenfc with- 1 
out abandoning the natural ^meaning; os in the. example,* * preferve the curds 
'* from; the- crows,-' that'. *?r}frotn ahy, animal phtih « might > 'dtjlray - them, 

N Su "t a r a'n i y ■ iriTtlie :Dipacalicci 'cp'm meriting on* the text of Y a j k v a wa 
■ cya/ Cites thcj.texVof ,Vv a's A-a'sbearing the fa life import/ Accordingly, 
in thc-text'of^yRiitiA'sPAT^r;** natural moihti- v y{jatianiJ is ufed in the 
..lingular number,fbecaufb flieV'vhp. bore J the fdni is individual; and fines 
'Hepmothers inay.be numerous,, the' word '“mother'’ '(-i)iatn)\ denoting the • 
.vftepm other, is 'ufed in the- plu ril: numb rrj ( mataratij and there “ mother " 
'(inatri) lignifies flepmothcr only./bedring-^figurative 1 . Tenfe wherein the 
' m tuVal, mean ing' is!, abandoned*;^ a n'd' the preceding’ pluafe is added to remove 



•'ChjuJde' 


fsjvy A R A /'commenting on tlfgtcxt* of^Viu it-AS p ati , fay s'/ “ na- 
notherJlY, idnatii •) here.fieriiKes her^wlio-' liasli *Ton ’nruP'mmWs ' 



(janariijj. flie^vhb.hds a Ton ; At mothers’:’^' matardh.)', fteprnolher s who’ have no 
^jpale^flUe;^ aHjhefcf lhal]'ta$e-*qual fbnsVand unmarried*" 
' ‘C/ters;fliail'have eachla quar ter/oft lifei rjbrotlier ’s’lh artylffd efray ' th e'exp eri - ’’ ** 
. fes. of,. their-' nuptials/ • The claim to an' equal fhare With the fons muft tie con- 
fzdcred.as a : il eriyative; title, ,f arlfiHg, ■ out -;.of 'another fiabfol ute. title, ^i n “ thiV'"> ] 
mode ^’/whatever wqulil.havebeeir jtheir/jfKares *had r -they Tons,~the fame'~“ 
ftiares.-fhalh- they .rcCeivey -if they. have :hofniale r jffued. /Cbnfequently, if a prieft* 
have a barren wife of dhe. military clafs,* .three* Glares muft, be federally allotted “ ' 
to the fonsppf thc.^V^w^^wife^but.twoThares t o’ i\\£’Cfl)a{riyti wife andfo* ” 
forth. : Vishnu,, omitting th> wprd^V.equah’V'ahd ufihg the word propor- !\ 


- , i - • ■■ v ; vi” ,-v \ 

■ V ticnate, r - makes this .eviden t.'/- ;• d , ■'v ' • ' ' .*’/ 


. „^Lxxxyi. 

- s J^^5 > ’^«5^s;tak&;|harfes;'prppofliohatc.'i6.‘fl»c' flinres i. 

of foris, and -fo do unfnanied daughters. • ' ;; 




’ Om 


, / ( lOi' ) ' * V / ■ ' 

On this Jimd't a v ah a. has'remaiked, Jjat mibert taiejbares in pro- 
portion fothe fhares. of fons:;as the ffiares'allottcd; to Tons' are four, - three, - 
two, and one, ; in ; the dire& ordeVof the claflesfrfo'are-'tHe^^r "fhares alfo 
allotted" to .wives cfjfe.fam: c/aJcxr^Elfcit would .have beenTaid’, whatever 
fhares areal lot ted to. the ; foaS; ; thcf fame fhall be*'- alfo allotted-’ to the wives'. 
By the exprefndh,.-tthe fhares allotted -are fourf 'three ; 'two;: and onel' in the 
direct orders oftheclaflcsj- it. is, intimated .thatjTas ihe‘,CJba'rrya Coa of. a Brdh^ 
ir.cina .fhall take, three {hares, fo fliall X'ayCJhatnyd^ wife; 1 However, this text is 
propounded, as applicable’ to.thc cafc'of partitiorfby blather .Y ThV d iftribh- 
tion of four, three.Uwo',’ arid(one,';fiures', •'will be^fubfeqUehtly* difeuffed.' 

4 ,-And W/fna fried 'daughters'iak'e fhares : pf opor ri on'ale^ tbythofe 1 . o f Tons f 
fuch is. t he conftra&ibn of the text. t ' •. Con feqa en 1 1 }v ' fi nee it ’has • the fame ' 


that a virgin fliall, ieMiye.a jbdrth'of fuch’ fhareas- would .be 'allotted tb'a'v. 
fon of the,fame t clafs 'with^that; from which; ftie fprahg. • ’ - 

Again /the annexing’ of, the epithet, -'.- chiHlefsf-cr' who Have .-no fons/'V*' 
is confidcredasgroandlefs by.the author o£\ht\Dipacdi:ca, by ‘HeY a tv dh X % ‘ 
and .others,; but that iVnot affirmed .by- V i J NY a’ne's war A.'Cn a kde'swA- ' 

R A , _V ach esp atx. M t s r a and the reft.*, ' It is, con fequeritly,' their opinion; 
that when;partition.is .made. by- a father; even the wife,, "who has fons, Tttay ‘ 
’claim a fhare.s - But fomc-think..tKc opinion ; r , delivered by the author of the'-' 
'Dipacalica*-, .conflflent with', the xcafon of the law;, fince the particle but 

in the text of V.Y_aY A'i s.exclu five; therefore / as no {hare fhould be given Yd ' ; 
her, who has maleiffue, when partition is made by fons, fo, from parity of 'rea- 
foning, nonejbould x be ; given, when partition’is made by the father. It - fhould 
not be Argued, ^ihat^'ccqrding.; to the -opinion of. Chande swap, a and the 
reft, -the, words .* ‘.aft er.Yhe drathlof her lord, ”Yn the text quoted byJiMtr- 
TAVAHANAi?.'and ** if the father be dead-^'intbe text of Ca.tya van a* 


* • Expcfllcg the'teiu to 5 belated atUrgeia'athir p!ac«,;l had here omitted thefe impetfcR <pa. 
Utioss ;’bnt I cow-fabjoia than ifl thii note.. , . >; -• '*** '-1- 

TQi'^d E ) ;ji , uO > TiVi'ii»VVThe rather gill riib fc... 
death of her laid. ' T./- - ,'C -'W. , 4 »r 

- C*TwTr«ris Afid the toother CtaU -hare m ejaa! thire xzuh her to ns, if tie fader be dead. . . 
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are unmeaning, '"fince it ’is' dirc<£lcil. that asvife,' whetlierfhe have, or have 


'not; male iflu£ fliaU’ talic amccjiial fliarc with' thefons, whether their father be 
liviri" or tleceafcd. Ifiht’fathcr be living, greater or lcfs Hi ares arc received, 
: through his' choice,- ^proportion £ to 'duty, or -piety anrlthe like, but, . after 
his. death; equal' fiiares alone arc'received, without attending to the duty and 
piety of fon|,Vor the ‘like: and, ‘in the cafe of partition -by a father, wives are 

“ 1 • ' ;• V ' in... —I o-sf. A rn»*ihnn 


entitled to, equal (hares compared .witlfeach’ other; but, in the cafe of partition 
made by, fons‘, : *tHey arc entitled to’cqiial-fliares witlrthc foris/ In this and 

* other circumftances; there is’mutih difference/ ,Confequeritly,- the variance 
1 of thefc two. opinions Vfonfifts herein faccoVding to-Cit awpc'sWara and the 

* ‘ fcftV whether partition be madc'by the fathcr-br-by ; his fo ns, equal (hares, muft 
V be allotted^ conformably, with the lavvfito the- wives who have no male iflue, as 
•' well as tbthofe.who have ions ; 'according to J ii\i vy av aji a n a - and therefl, 
V' when partition is Wde’by a* father, -an 'eqaal (hare mud be given to the wife, 
* ; who has no male iflue; and- when partition is rhade by fons/td.the natural mo- 


r ' tKer ofthofe fonS'; ’/{The quedion fhoilld be 'examined' Ky thewvjfe.., -,c 

Ii~; ^ ii VsL.v-r^ ,'7 f - , 

These 1 (hares mud only be allotted/if'ho female'prOpcr ty 'have been given; 
'for the. remaining h e m i fticK "ik preffes ,v ‘ 1 ^ i f>' th ey;haye receive d no wealth” Sec. 


(hare, com- 
ordained’ in 


. CLXXXIII):.^ if. 1 female -^property, have been; giveri;ian equal 
' • plcted by. lbciba’ing mat property .-rrtaft beaiiofred'.Viri. the manner 
"/the following’ text’df -Y a- j ny-a\v a lc ya*. y ]■ \< it 

r r 1,1 ? - 1 - ^ 7 ^ ; .. 

r Y'A;J N YAW A i cyk’ —To • - a av omari ;• w h o fe ' hufband .marries a 
" - ’fecoYid* wife, ’niuft'b e-given an - equal prefent-on that-fecond ; 
"y marriage;-’ 'or ’equal. to -iBJiat the ww-snife Jkall. : receive ■ op, her . 
\ '7!'nupiials 3 Vi£ .{Ke^Mti ’ herfelf received ;noiie. .of., the- wealth ; 
" ufually .'given to . WorrionV.- ’but, a f fuch. wealth had .been der. 


■' livered''to ; hcr; ; {lie‘:is}i"erd'cntitled , only.'to amoiety.oi-.part- 
‘J °f' the' gift i&tHhc ‘Jccorid'weddwg . >. « ..y j V ■- 


Bv one, who defires n fecond’ marriagc; am.equal* preterit mud be given 
■ to fatisfy the former wife, as much as as-fettled for th; now ;; if;,. not more 
But, if- (he hail alwadyireceived fuchi' wealth as is f ufuaUy,givcn 

■{ . *. . / — • - to 


norlefs; 


{ io 3 ) 

to women, from her hufoancTs famil} (for the text coincides with the pre- 
ceding), then a moiety, that is, lefs, fhall be gi\en the equivalent prefent 
fhall be competed by including the female property received from her huf- 
band* s family. Since it is a rule, that an expofirion of law , affirmed in one 
cafe, fhall be extended to others, unlefs fome impediment occur, and Cnee 
it is necefiary to fatisfy the queftton, what Ihould bedone, when female pro- 
perty has been alreadv given* therefore Ihould thefame.be eftabhfbed m the 
prefent caf*.'’ Moiety ( ardha ) f in tne mafeubne gender, fignifies part m ge- 
neral, not equal partofexatt half, which is figmfied b} die fame word in 
the neuter gender * Sr/ Cr.is;h*a Tzr.ca'i.a'Jca'sa favs, much 
Ihould be giv en to the-fuperfeded v. ife as to the fecond wife.* BurJVijN y- 
Ane'sw&T x thinks, the word equal” fignifies fo much as is expended at 
the fccond wedding. Both“ conceive,- that whatever has been promifed, 
which is fit td be given, muftibe delivered, provided the ? promife were not 
made under the 'influence of lull, vVrath, or the like The gift of lefs, or 
of a moiety, is improper, for a text (ho "s; that a promde legally made in 
words, but not performed in deed, is a debt of conference in this world and 
in the next (Book II, Chap 1\T, v. XLVI, and XUV) /This fhojJd be dif- 
cuffed in the chapter on the property of w omen. ^ r t 

" 1 . . •’ ‘ « r 

, ' ' ^ J +■ j J * / 

“ His*wives mutt ha»e-equaI,fhare:>”,(LXXXlII) ^ Equal fhares with 
whom? 'To this-queftion Ji^moVaxa^hana and Ragkun an a. re- 

ply," ‘ equal fhares with the fons^For J /m dtav a han a obferves, * an 
equal divifion being made by the fatber/among his Tons, 2 J 1 hii wives mull 
have equal fhares ' Haghunavdasa faj $? itheiegiflator ordains.'thati 
« when r partition ismadeby a father, in equal fhare with the fons ^fhall be 
» allotted to thewife, who has no male ifiue * Their mcamng is .this, the 
former text (XXVI) prefentmgthis fenfe, “ the father may divide the eilate 
<,r amongallJi*s Wonsan equal (hares or, tn other wdrdt^ give one Ion an equal 
Ihare with another ion, atis proper m the prefent in fiance to affume the con- 
ftrudtion therefrom, fince it readily prcfents that allufion^ ..In like manner, 
when partition is madeb\ Ton., after the death of the fath-r, a complete fhare 
mull be'allotted to a mother, v /ho has -already received fuch property as is 
ufually given to women, including m that fhare fuch feveral property ; for xt is 
a rule, that an expofition of law , .affirmed m one cafe, fhall bc extended to 
ethers, unlefs fome impediment occur. .. Should 
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Shooed ' the father, by his own choice, give equal /hares to all his Tons, 
his wives muft have equal /hares with his Tons, if they have received no 
female property cither from their lord or from his father , but, if fuch pro- 
perty have been given, a moiety or other part of a /hare will be ordained 
(LXXXVII). If he allot un excellent /hare to the cldeft fon and fo forth, 
his wives fhall not have fuch excellent (hares and the like > but, after fetting 
apart the ctedu&ed allotments, they (hall receive equal Chares together with 
a dedudtion, as ordained by v Apastamba (LXXXVIII). 

« x The Mitacjharb . 

k t 

But others explain the phrafe, ** ’Wives mu/t have equal /hares,*’ * they 

* muft have equal /hares with^ach other. If female property have been 
« given to one wife, * the others muft alfo have equal prcfents. Shall equal 

* fums to that, which hadbeen already given to one wife, be given to the 
‘ reft, or (hall any additional fum be given to the firft, and greater fums to 

* thb reft, for the purfrofc of equabfng their allotments? The difference de- 

* pends on the choice of him, who makes the diftribution of property ac- 
‘ quired by himfelf; and the fame will be alfo eftabh/hed m the cafe of pro- 

* perty inherited from the paternal grandfather Such is the mode of inter- 

* prctation approved by Chande'swara, VVghespati and the reft. 

* But it fttould be remarked, that, when no feveral property has been given 

4, to any one wife, then wealth muft be given to all the wives, fo that their 
« /hares be equal.* They conceive, that “ -equal /hares’ in this, as m the 
former text, (LXXXIII and XXVI), fhoald be argued to ftgntfy equal to 
each other: but the prefent text contains a fpecial -rule,, that /hares, equal 
to each other, /hall be allotted, r including fiich wealth as is ufually given to 
women. * 

, < 

Tire opinion of Jimutavahana isoccurate., for the /hares of wives 
are ordained equal tothofeof fons i and, when partition is made by font, 
the /hare of the mother is ftiown equal to that of her, fon. On the other 
expoStion*. an honeft man finds no certainty, what fums ought to be given 
to the wives 


“ rro.il.tr lord, or from Ins father" (LXXXIII). tl.ta 15 a m ~e in - 

fir nee. 
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franco, comprehending his grandfather, mother and the reft. The meaning 
is this j when (he has received, from any perfon, wealth, which fliouH 
ultimately have accrued to her hufband, that (hall be included in completing 
her allotment ; but, if (he received it from her own father or other relative, 
or from the maternal uncle or 'other collateral kinfman of her lord, fuch 
wealth (hall not be included in her allotment, bccaufeit was e\'du five of his 
claims. Such is the method of interpretation confident with Commoh fenfe. 
The completion of a fharedoes not follow from this text of Ya'jnyav/al- 
cya j for he delivers the exception in general terms,' if they have re- 
“ ceived no wealth ” &c. (LXXXIII) : but it follows from the text, which 
contains the word’ moiety (ardhaj in the mafculinc gender, and therefore 
fgnifying a partm general. Confequcntly Y a'jnyaw- alcya excepts “from 
the delivery of a full /hare, fuch wives h$ had already received female pro- 
perty. ’ ~ ' 

Misra has explained the ufeof the word “-when' in this text (LX >1X111); 

* but when hereferyesthe' greater part of his fortune and gives fame trifle to 

* his fons, or takes a double (hare for himfelf, thchulband rauft give lb much 

* wealth to his wives out of his own (hare alone ; accordingly the feparate 
4 delivery of floares to as foes is only ordained, when he makes an equal parti- 
‘ tion/ H7s notion lVtfiis ; when a lather makes an equaf partition, his vues 
mud have equal (hares ; but when he does not make an equal partition, he 
need not allo'r a (hire to his wife, but fall fapport 'her out of the wealth, 
which he referved for liimfelf: and equal partition fignifies the allotment of 
equal (hares to his fons and himfelf. / This Is liable to bbjc&ioh r for three 
calcs have been propounded (XXVI), and the allufion to the Ia(l calv would 
alone be relevant. It (hould not be affirmed, that equal ftnrei allotted 
to the father and to his fons are intended: for it is declared, that he -may 
icfcrve the greateft: part of what he acquired; and two (hares of the patri- 
mony inherited from tbe'paternal grandfather will be ordained for the fj'hcr, 
•who makes a partition. As for what is fard by Ji'mo tava HAN A, that the 
natural father of a fon begotten on an appointed wifclhaics equally with 
the fon ; that is not contemplated in the text of Y a'j n y a w a l C V a 
(LXXXIII). Were it fo, there would be an impropriety in abandoning the 
principal form of partition fuggefted by the general defignation, to confider 

D d 
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the text ns propounding the fucccfltbn’bf th'c father' o'f a Ton begotten on an 
appointed wife. ConfcqucmJy the text only fighifics/that all the Tons have 
equal fhares with each other: the double or finglc fharc of the father follows 
only from the texts of other fages.' f If he giVc fo much wealth’ out of that, 
which he lefcrvcd for himfelf, docs he hot give a fharc to his wife ? And, 
in the cafe,' where a double (hare is received, a father," who had many 1 wives, 
would be nearly reduced to indigence: ' ' r ^ s ' • 


TBut CkandeWara ohferves, 4 when'the father allots eqtlal (hares to 

* his fons, his wives' alfo mufV’have equal'diares : and fbis is true, 'when 
« the patrimony, inherited from the paternal grandfather,* is divided, ~ and 
4 marriages were only contracted with women equal in clafs; or when pro- 
« petty acquired by the father Himfelf is diftributed without'attenfion to the 
«, duty and piety of the fons and fo forth 1 : But, f when" the patrimony, in- 
« hented from the paternal grandfather, is unequally* diflributed with due 
‘ attention to the clafs of wives, or when property, acquired by. the father 

* himfelf, is unequally divided 'with attention to the duty and piety of fons' 

* and fo forth, wives alfo Jhall receive unequal {hares in right 'of their clafs, 


or in rigHt of duty and piety or the like : and that is nearly," but not rigidly, 
.'far' if there be five fons' born* of'ihe' 1 


j exaft j'for, if there be five fons 'born' of 'the' Brd&metii wife, 2 nd there be 

* one CJkatriya wife, and, in fuch a cafe, if certain' Tons be unable' to earn 

* a livelihood, ana all the wives be dutiful or all undutifuV or, in the fame 
« cafe*, if the latter' circumflances be rev^rfed/then common fenfe fhowsdt 
« proper in* the one tnjlancc to allot equal fhares to 'the ivife of the fame clafs and 
« to wives different in clafs', while the* fons have hot equal fhares, or in the 

* other in/lance to allot" unequal fhat’es to the Svives/ While the foas have equal 

* fhares.* * ' * ** J ^ : V'f* \ * ». 


don fhould be here made ; ‘if the father divide the efiate among 
ual fhares, (or in otbe) words if he take 'one or two 'fhares T 


. A_k obfervation fl 
his fons jn equal 

for ^himfelf, and give fimibr' allotments to his >fons,)'or give greater' 
portions in right of tranfeehdent virtue as the law directs, he mdfi'allot one 
(hare to^ each of his wives out of his own'afeertained Wealth y'but, 1 if he * 
h.\^ referve the greatcfl part of an cflate acquired by himfelf, he muff defray the 
nuptials of hts daughter and fup'pbrt his’ wife 'out of his own’ wealth/ which * 

/i ' 


he referred-, -he ought to retain aTuffident-fum for thofe .purpofes. Suchjs J 
the method indicated by Va'chesp ati. MlSRA. r . . r 

The word. jn. this; glofs [of. C handeWar a] denotes 
the eldeft wife ; for it.is io employed cldeft wife means her, who is equal ih 
clafs. j-No. author has ufcd.the.term to, denote wife in general or of any clafs .*• , 
However, (ince theefpoulfal of a wife unequal in clafs is prohibited in the Cali . * 
age, the cafe" does not now occur. I have not mentioned the fubjedt of my 
own accord'; but every fubjefl, which has been treated by (ages and authors, 
is briefly di fculled in <x .few places , f fprthe purpoie ofexpounding jtfaei r .texts 
and elucidating their, works* ^ ' . y 

»W he t HER- the-, (hare be, equal with : that of the fon,or .with that of another 
•wife;- ari«wiYes entitled:. to the ufe only. of. the (hare -which they .receive, or 
have: they -.independent, power , over, it ? .- (l To this^queftion fonie lawyers .re- 
ply ;V although Tons had.no„previqu$ oxvncrfliipdn their father’s eflate, yet, 
as theyhaye independent power after partition t j fince the father' s, property is _ 
devefled, To wives, alfo .have, independent power : for a text declares, that', 
property -is common i to ,the hufband and: wife (CCCCXV), and fhe there- ^ 
fore-jhad ownerfliip seven, prior. ( to : this partition : aDd, that being the cafe, 
her- gift- offuch. property-is .valid even without the afient. of her lord ; and 
when '.£he 'dies, it devolves on-her,own fon alone, not on a fon born of ano- 
ther, wife, Under, th- text, ,• which ordains the dependence of women (Book . ^ 
IV, v, -V), .and that, .which, declares -property .common to, the hufband and 
wife, .is not a wife owner of-fuch.: wealth; and, at the fame time, dependent 

in.refpedtof iti : and accordingly (he has then no power mgive^or fell. her own 
due fhare ? It fhould not be affirmed, .that, fince partition' between huf-'^ 
band arid wife is not admitted, there cannot be any due (hare belonging to 
her. In -the cafe of partition' during the Ufe of the father, this text pro- 
pounds the ftiares of the huiband and of the wifej.and the term * partition* 
denotes (everal property, predicated of one per/on alone. . If. it be affirmed, ^ 
that, fince an .allotment .of .wealth to the .wife is directed then only, when 
partition is made, .on account- of. the, fons, and fince' partition between a ' 
childlefs hufoand and .his. wife has not been propounded, Jhc can hayc no 
claim-, to partition ; but, a diflrjbution among fops being undertaken, a mamte- • 
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nance alone js afligned to a wife, from the ap| 5 rehenfion, “ fronld a!! t^c 
property b“ diffipated, where and how could m> wives be fupported ? * And 
the amount of that alimony 1$ fixed at a fum equal to the fha-e of Tons at d 
of Other wives f this be ajfifmcd, then furelv fhe has no power to give 
away, or othcrw ife alierfe, her alimony, her hufband is foie mafl-r of her 
and of her wealth, whether refiding at the fame, or at a different, place, 
and, when fhe dies, the wealth, afligned for her fupport, reverts to her huf- 
band or to his heir ; her right is now, after the alignment of alimony , the fame 
as before, in refpedt of expending wealth with her lord*s confent, or keeping 
it and fo fofth When this qnejlion and inference is propofed, anfarr tf 9 
no , for, the dominion of the wife ov*r the who*e wealth of her hufband 
being ftiowa by the terms of the text (CCCCXV), and her feparate prop^r- 
^ty> unconnected with her hufband, being finul rly proved after partition, 
nothing prevents the validity of her gfft or alienation of ihis wealth, any 
more than her gift of her own feparate property , and there is no argument to 
prove, that the text of Ya jnvawalcva, which propounds partition, in- 
tends the aflignment ofa maintenance Were it fo, whv fhould it notbeequal!/ 
true in refpedt o r fons ? Her dependence ferves to inpedi the attainment 
of religious merit by the diftnbution of aims, and by abflmence or the like, 
undertaken without the affent of her lord, and ‘to prevent her intc-courfe 
with other men, and rambling abroad at her pleafure 

Such being the cafe, would her daughter fucceed to fuch wealth on her 
death, iffhe leave no male iflue, although a ion born of another wife be living? 
No, for, the text (CCCCLXXVII 2) may relate folely to property received 
by the wife in right of her connexion by rnarriigc, as cafily as it may re- 
late to the property of the hufband, in which the wife has an mterett, 
fince there is no argument, on which one meaning fhould be feledlcd 
m preference to the other, and the right of the hufband s heirs has been 
alone propounded Again, the equal title of her own fon and of one 
born of another wife is admitted ft fliould not be objedlcd, that, fuch 
being the cile, the fucccffion to female property might accrue to them on 
ilie fame grounds In refpeft of fitch wealth as is ufually given to women, 
a property is created, originating in gift alone, and m this cafe, a pro- 
pnt) ori^matmgin a gift on account of affimtv , and refitting the paramount 

dominion 

I 
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dominion of the hufband, is created, not property derived from affinity alone. 
Nor fhould it be argued, that the text quoted (CCCCLXXVil 2) concerns 
only the fucceffion to the eflate of one, who leaves no Ion. There is no 
argument, on which fuch an interpretation can be eftabliffied : although it be 
inferted under the title of property left by one, who has no fon, (till that in- 
terpretation is oppofed by proofs drawn from analogy. Nor (hould it be 
objected, that, fines the (hare of a wife is in a manner gratuitouf.y given, it 
ought to be held fimilar to female property. Being received in right of the 
relation of a wifi to berbufiand, it is juftljr confidered as fimilar to conne&ed 
property, or ’wealth devolving on heirs in right cf 'affinity, Since a wife has an 
intereft in the whole of her hufband 5 ellate, the father's wife, whether (he 
have, or have not, m ale ifiiie, is entitled loan allotment , when partition among 
fons is undertaken after the death of her lord. AccordmglyGHANDE'sv/A&A. 
and the reft hold, that (hares muftbc allotted to them: and hence, the text, 
“after the death of the father and mother &c.” (IV), fhowing that fons do 
not completely fucceed to the eftate, while the mother lives, declares them 
unentitled to make a partition without her confent. Were it Co, fince the huf- 
band would not be qualified to make a partition without the afient of his 
wife, would itnot follow, that no partition could be then made by a father?: 
No; for the right of the wife, originating in the right of the hulband, is fub- 
ordinate thereto. Accordingly, when the patrimony left by the paternal 
grandfather is divided, the allotment of a (hare to the wives of that an- 
ceftor is ordained. Modem lawyers hold,, that (hares mud in that cafe be 
allotted even to thofc wives of the paternal grandfather, who have no fons. 
When property left by the paternal /'great grandfather, is divided, 
fhould not'a lhare be' allotted to his wife? That is admiffible from 
parity of reafoningj and the particle in the phrafe, “ and wives - of 
the grandfather ” (LXXXIV), conneds the terms with what is undtrjlood 
but not expreffed. As for what is deduced from the law, that no lhare 
(hould be allotted to the wife, unlefs partition be made among fons, it is 
founded on ’the independent authority of fcripture, /£rt//f, on the letter of 
the law; elfe, according to your opinion, fines there is no difiin&ion^in their 
want of ownerlhip, the reafon of the law mud be Ihown for this maxim, ‘ that 
partition (hall be made on account of the fon, not on account of the wife,* 
Let it not be objedted, that the authority of fcripture (hould be acknow- 
E e I edged 



] edged as the' foundation of chit fa win every cafe.- When the reafon of the' 
h\v is apparent, it ’would be ivfong to abanddn it.’ Accordingly Yajnya- 
w alcv a .declares," , t* iff wo texts oflaw differ, reafon, or- that, which reafm 
beftfupperis , mull in pra&ice prevail.”' As forwhat is argued, that, when 
the' hufband’s property' is devefted, the .property -of , the' wife, originating 
therein,' is alfo- annulled : there are- no- grounds for*' this /induction ; for 
there , is no ordinance to-that' cfFcdt, like 'the . text'-(CCCCXV), which 


fervcs’to prove the 'right of the wife to be.'ccexiftent- with. the hufband’s; 
and 1 property is not devefled;- ' when' the', att/' which* created it; 'is paft; 
clfe, the property of - the donee would ' be., annulled' fo. foori-as>,tlie a6ls of 
giving*bnd 'accepting / were.' paft. } / » In ‘like 'manner, » a thing, -given, 1 at "the ' 
time of partition, -to a wife,- 'a'rn'otberi':'a'gnihdmdther, ahd a great grand- 
mother; cannot- be" aliened or fold >hy; .the/hufbihd ; and tbe ; 're ft/ but ' the - ; 

gift or other alienation by- thehWfc.or cfwnerjis' valid.’., • • ‘ \ 

J - p.;; f ft: ’l 1 "-' * \ / 


' ‘Such is tlie anftver given by. Jorne lawyersyo the quell ion propofed : ’and: 
that ‘is not 'iinachnowledged by , B n a v a be ‘fays/ ‘-in- ' fadt wives 

V have/ a’n'interefl in-. their htifban d/s eftate;-. uhder'the text - which ' declares 
* *• pro perty com rri oh' 'to , liulba nib and. wife / and by the authority 'oftixts, if 
f 'lliere be ‘ a/foh','' a’fqn’s-fon/ or* a-; great* grandfbn, fin'cc «thcfc offer the' , 
v double a'ndTingle.fcts ‘of, funeral ; cakes /a fiiafe muft be allotted to them, 
•‘ashaiing cqxiidpretchf ins \v\ih l ihe mother /but; on ’failure of them, wives' 

» - alone- fuedeed ’to'tKe whole' WUre ; thislhtift be' admitted * by (be wife,* 
Although the' mother furvivV/ the'* ion Has' property ini' the paternal ‘White/ 
after ‘the demife of hi* father/ of whom the principal right was predicated V 
ami the mother's’ rjgbr; which is fubofdinate*,; neither refills nor is’, refilled/ 


by any bthet. i Accordingly, though .the 1 firff wife have property 7a 
A*r l InJUrJ's rfatr, anpihrr fubferjurnily married, has/alfo property 'in 
lief mrl The author of the Mithcjl’arf like wife admits’ the ownerflup of 
the' wife in t hr* whole of her lmibindVcIlate ; and lit therefore admits par- 
tition with the'iviTc/fd that' it be made by the choice of her’hufband, not 
hy her^own: He lias not faid, ‘that a maintenance only (hall be afligned 
to her. However, he hn dirc^cd, ilwt a deduced allotment fliali be alfo 

D'cii, as ordaihed by the text'of 'A pastamsa. : - 


LXXXVIU. 
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Lxxxvnr. 

'Apastamba : — The furniture, the houfe, and the omaments 
fhall be allotted to the v/ife. - ^ - 

Hence the gift, tale, or other alienation of her own fliare, by a wife, js 
\ahd. However, fince women are not independent, that gift is immoral. 
This opinion is fo proved. But to that, Va'che$pati Bh attach a'rya 
does not concede ; becaufe the aflertion, that a fharc is given to wives, mo- 
thers and the reft, in right of a property already defied, is not accurate. For, 
were it fo,a fliare of property, inherited from remote ar.ceftors, mu ft be giv- 
en to the grandfather’s grandmotherand the reft. Or, even granting, that a 
fliare muft be gh en to thofe matrons, if they have not already received any al- 
lotment, then, fliould a childlefs Brabmana leave a VaAya wife, (he would alfo 
receive a (hare, when partition is made among his uterine kindred, vho are 
alone entitled to the fueceflion : and, were it fo, a new pra£lice, not ap- 
proved by any author, would be introduced. As it is admitted, that thena- , 
tural mother of an only fon (hall receive no fliare. Cnee it has not been or-" 
darned by the text of any fage.foit is reafonable, that.no fliare fhould be ailot-- 
ted to a great grandmother. ,As for what is affirmed, that a wife has a fe- 
condary claim on the whole of f hcr hufband’s eftate, under the text which de- 
clares property common, to hufbandjind wife; be it as it may according, 
to the opinion of thofe, u who contend for her fcveral property, flill partition 
is not made m right of c that property, ,but partition between hufband and 
wife muftjie reconciled like that between father and Jon. When partition 
is made among fons f r>a (hare is .allotted yo the_mother, ‘for the fake of.na- 
tural affeftion, to eftablilh the validity of the fan's fliare, and for^the fakcoF 
independence : if the, fliare, allotted to a wife cr mother, be «• confumed 
in her fupport, (he is entitled to receive alimony from her hufband or fon ; 
for, at all events, (he muft be maintained i but if a furplus remain above 
the confumption, and the hufband’s wealth be wholly diflipated, he may, 
by, parity of .reafomng, refume property from his wufe, as ke might refu/usit 
from his fon. However, thefhare allotted to a wife and the reft, like that, 
which' is given to a_fon, may be aifpofed of at their pleafure. Hence, 
like female property, the gift, fale, or other alienation of that (hare is va- 
Ld ; for it is equally given her by her hufband and the reft. Such is the 
- juft 



juft rule of deciGon according to both opinions. However, there is no reafon- 
ing, which can (how it incumbent on great grandfons and the reft, to allot a 
fhare to their greatgrandmother. Confequently, when partition is made by a 
father, he muft give to fuch of his wives as have no male iffue, an equal fhare 
with his fons ; and when partition is made among fons or grandfons, they 
muft allot to their natural mother or grandmother an equal fhare with them- 
felves ; but, if female property have been given to any one wife, by a kinf* 
man fprung from the fame race with her hufband, ‘that {hall be included in 
completing her fhare. No allotment (hall be given to a great grandmother. 
Such is the opinion of Ji’mi/tava'iiana and the reft. But S'ki Crishna 
Terca'lakca'ra holds, that a fhare muft be alfo given to the father's ftep- 
mother. Toeftablifh this opinion, the reafonof the law ought to be fhown. 
It cannot be affirmed, that the argument may be drawn from the word ** all** 
(LXXXIV), which would otherwife be nugatory. That the word “"father” 
would thus become unmeaning or would want precifion, cannot well be dif- 
proved. As for what he aflerts, that the wife of the grandfather claims a 
fhare of the grandfather’s eftatc only, ftill we perceive no other reafoning, 
by which this maxim can be maintained, except a title founded on her fc- 
condary property in the grandfather’s eflate. That author does not admit 
the -validity of gift, fale, or other alienation by a wife and the reft. This 
brief expofition may fuffice. 

Ciiande'swa r a and the reft differ, contending, that (hares muft be al- 
lotted to all the wives and the reft, whether tl cy have, or have not fons. 
But others hold, that the allotment of fhares to wives, as directed by 
Ya jtiVAWALCVA, is not intended for partition between hufband and wifc- 
fince '“A past AM BA forbids fuch a parti lion, 

LXXXIX. 

\V;’.\sr.\\:3A: — .'Partition does not lake place between 
a wife and her lord, s' From the liix: of taking her hand 
in ^marriage, her aid in all n£ls is required, as well as her 
participation in the pure and impure Ituit of allien, and 
/ tr cj";una.t; in the receipt of wealth; fages do not deem 


it a theft, if a gift be made by a wife for a ju ft caufe; dur- 
ing the abjcnce of her hufband.* * v 


> It relates not to partition between hufband and wife, for it would contra- 
di£l common fenfe, that, living at different places upon feparate property, 
they fhould co-operate in religious rites ; and, again becaufe n Afastamb a 
lhows them to be afiociated in the acquifition of wealth * and hfly be- 
caufe partition cannot be effected between them, fince the wife’s claim 
on property acquired by her hufband after partition could not be ba’r*, 
red. The wife (hall not daily receive a fhare of tbs daily gain; nor can fhe, 
after reparation, have immediate power over herhufband’s wealth; nor can 
the text, which declares property common to hufband and wife, be filent 
from the day when partition is made. Therefore, when the paternal eftate 
is equally divided, fhould it be impracticable to fupport his wives out of 
his own fhare alone, the hufband may take a fhare for each of his wives, 
and live in one abode with his wives thus enriched : their partition only 
takes place with his fons. Accordingly, the expreffion of Jimu'ta7a'ha- 
ka, ‘ for the want of partition is incidentally mentioned, like the want of par- 
* tition between hufband and wife,* is cenfurable. On the interpretation 
of Jimutava'hana and-the reft, is not this inconfiftent with the expref- 
£on, ** when the father makes an equal partition” (LXXXIII) ; fora father 
receives two fhares of the wealth inherited from the grandfather? No; for 
equal fhares denotes equality with each other : and the quantity, not the 
number, of the fhares has been thereby reftrifted. ConTequently the equa- 
lity of each of the father’s two fhares with thofe of the brethren is pro- 
pounded. According to the opinion of thofe, who contend for the equal 
dominion of both father and fon over properly of every kind, is not the text, 
■which will be cited (XCII), nugatory? No; for that text only intimates 
the ownerfhip of both ; the prefent text (LXXXIII) implies partition. 
Reafoning, fay tbefe lawyers , which contradicts numerous authors, and fets 
at variance the texts propounded by fages, is a modem mode of expofthn. 

If a man leave two wives, and by one, two fons; and by the other, 

• Partially cued la tfcii place. I ccxplftc the text froa fubfeqeeet tp otattsss coasted with ether 
digefl*. T. 
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juft rule of decifton according to both opinions. However, there is no reafon- 
ing, which can fhow'it incumbent on great grandfons and the reft, to allot a 
fhare to their great grandmother. Confequently, when partition is made by a 
father, he muft give to fuch of his wives -as have no male iffue, an equal fliare 
with his Tons ; and when partition is made among fons or grandfons, they 
muft allot to their natural mother or grandmother an equal fhare with them- 
felves ; but, if female" property have been given to any one wife, by a kinf* 
man fprung from the fame race with her hufband, 'that fhall be included in 
completing her fhare. No allotment fhall be given to a great grandmother. 
Such is the opinionof Jimu'tava'jiana and the reft. But Sri' Crishna 
Terca'l Angara holds, that a fhare muft be alfo given to the father's ftep- 
mother. Toeftablifh this opinion, the reafonof the law ought to be fhown. 
It cannot be affirmed, that the argument may be drawn from the word “all” 
(LXXXIV), which would otherwife he nugatory. That the word “'father” 
would thus become unmeaning or would want prccijton , cannot well be dif- 
proved. As for what he aflerts, that the wife of the grandfather claims a 
fhare of the grandfather's eftatc only, ftill we perceive no other reafoning, 
by which this maxim can be maintained, except a title founded on her fe- 
condary property in the grandfather's eftate. That author does not admit 
the validity of gift, fale, or other alienation by a wife and the reft. This 
brief expofuion may -fufficc. 1 

Changes war a and the reft differ, amending , that fharcs muft be al- 
lotted to all the wives and the reft, whether they have, or have not fons. 
But others hold, that the allotment of fhares 1 6 wives, as dire&ed by 
Ya'jhyawaeCVA, is not intended for partition between hufband and wife; 
(mcc'APASTAMUA forbids fuch a partition. 

LXXX1X. 

*Afastamba: — Partition does not take place between 
a wife and her lord, r,' From the time of taking her hand 
in pnairiagc, her aid in all a£ls is required, as well ns her 
participation in the pure and impure liuit of a&ioii, and 
Ur eo>:curm;ce in the receipt of wealth; fagesdo not deem 


it 



it a theft, if a gift be made by a wife for a juft caufe/ dur- 
ing the abfence of her hufband. * * 

It relates not to partition between hufband and wife, for it would ccntra- 
di£t common fenfe, that, living at different places upon feparate property, 
they fhould co-operate in religious rites ; and, again becaufe n Afa$tauba 
fhows them to be alfociated in the acquiGtion of wealth * and laf.ly be- 
caufe partition cannot be effected between them, Cnee the wife’s claim 
on property acquired by her hufband after partition could not be bar-., 
red. The wife Chal! not daily receive a fhare of tbs daily gain ; nor can {he, 
after reparation, have immediate power over herhulband’s wealth; nor can 
the text, which declares property common to hufband and v, ife, be filent 
from the day when partition is made. Therefore, when the paternal eftate 
is equally divided, fhould it be impra&icable to fupport his wives out of 
his own fhare alone, the hufband may take a fhare for each of his wives, 
and live in one abode with his wivfcs thus enriched : their partition cnly 
takes place with his Tons. Accordingly, the expreffion of Ji'mu'tava'ha- 
ka, ‘for the want of partition is incidentally mentioned, like the want of par- 
* tition between hufband and wife,* is cenfurable. On the interpretation 
of Ji mi/tava'hana and»thc reft, is not this inconCftent with the expref* 
Con, “ when the father makes an equal partition” (LXXXIII) ; fora father 
receives two {hares of the wealth inherited from the grandfather? No; for 
equal fhares denotes equality with each other : and the quantity, not the 
number, of the fhares has been thereby reftrifted. Confequently the equa- 
lity of each of the father’s two fhares with thofe of the brethren is pro- 
pounded. According to the opinion of thofe, who contend for the equal 
dominion of both father and fon over property of every kind , is not the text, 
which will be cited (XCII), nugatory? No 5 for that text only intimates 
the ownerfhip of both; the prefent text (LXXXIII) implies partition. 
Reafoning, fay tbefe lawyers, which contradi&s numerous authors, and fets 
at variance the texts propounded by fages, iS a modem mode of expoftion, 

Ir a man leave two wives, and by one, two Tons ; and by the other, 

• Partial!/ cited ia tHi plaee. I tic text from fobfeqssst qastatisai co-spurf ^ cti« 
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four, partition 'fhall be made, as abovementioned, among the brothers of 
the whole 'and half-blood; but what fhares fliould be allotted to their 
refpeeftive mothers? To this Chandes'wara and the reft would re- 
ply, the'eftate, niuft be ’divided into eight ‘ fhares, ® and two muft be 
given to the mothers, for they aref equally wives of the father; (but if 
any widow belong to a different c\&{s'Jrom her late hujband % the ftiall receive 
her portion, aqpording to the fhare which is allotted to her own fon, or which 
would Have been allotted to him, had fhe had one ;) the fix brothers take fix 
fhares. But the ! author of the Dipacalkh feems tp think, that no fhare lhall 
be allotted to the . mother, who has': fons living ; for he cites the, text of 
Vya'sa, premifing thefe words’, the fage propounds a fpecial rule.’ How- 
ever Sr’i # Crishna Terca'lan car a ■ obferyes in his commentary on the 
work of, J imu tava'iia-na,.-* both are not entitled to fhares, fince both are 
not natural mothers of all the fons ;• and the natural mother, according to 
Jimutava'hana and the reft; is alone entitled to a fhare.* On this it 
Jfhould be remarked,’ that a'.qucftion remains,, whether one wife of the late 
proprietor fliall receive _a , fliarc'- becaufe fife is natural mother of him, who 
makes the diftnbufion, or whether file fhall receive no fliarc bccaufa flic is 
not the natural mother of a certain. other fon. ' According to Ji'mu'tava- 
ii ana and the reft; «* fon,” in, the text which»will be cited,* fignifying 
born of her womb, it is a fettled rule, that a.tviJow fliail receive from fons, 
who were born of her, an.cqual fhare with them, and fhe cannot receive a fhare 
from the children of another wife; therefore, flic can only receive her fliarc 
from her own fons,. Let it not be objc&ccl, thati were it fo, the fhare of the 
one might be lefs than that of another brother. When partition is made, the 
(hare allotted to the mother may be formed by . two operations : ouc flurc 
may be aftigned to the fon, and again a part of that fliarc to the mother j for 
. equal partition can be effe&cd by this method; For example, in the cafe pro- 
pofed, if the eflate amount to twenty fevrn thoufand f:.vrr/}js, a fliarc amount- 
ing to four thoufand five hundred fuvernas being allottej to the fon of her, 
who has home two fons, three thoufand Juvert.as are fet apart on one fide, 
and cne thcnfsnd five hundred fuivrr.cs cn the other fide. In that cafe the 
two parts of fhares arc equal a the allotment due to one j\n ; the fame is alfo 

* L*Sy-j| S| “ ,f if * rre'ffUiu t<e* tf,n„ ah L> puts ,'ftcfir-f 


true of the other: and the two parts become the (hi re of the mother. 
The difficulty may be thus reconciled . 3 p 

v J . 

If the fon refufe.to deliver the (hire of his natural mother, lhe may exafl 
it even by forcible means ; for the ordinance would be otherwife nugatory ; 
the term “ equal (hare/' would ’be unmeaning ; and the word “ equal,” 
Ufed in a pofhive fenfe, would be futile. * This inference {lands tmeon- 
t rad idled by any author. Bet, at prefent, folely through the tendernefs 
of the mother, fuch a practice dees not occur. 

4 » 

Some lawyers hold, that, when partition is made daring the life of the 
father, he fliall give an equal fliare to his wives, whether they have, or have 
not, fens: and that fturc is merely allotted for their maintenance; fince 
partition betw een hufband and wife is forbidden, and the text, which de- 
clares property common to the married p3ir, renders vain a partition, which 
has even adlually taken place. Again ; when partition is made among grand- 
fons, an equal {hare w ith themfelves muft be allotted by them to their father’s 
v. ife, w ho has no male iftue, and to the wife of their grandfather; not to her, 
■who has male lfiiie, for the text ofVYASA exprefles, “but the wives of the 
father, who have no fons” See, -(LXXX1 V). Their natural mother, moft 
venerable, having borne them from her own body, muft be honoured with 
all their wealth and with every exertion of labour.. And this is reafonable: 
{ince wives muft 'have property while their hufband lives, becaufe the}' are 
affociated with him, (hares muft be allotted by an aged father for the fupport 
of his wives: but, if he referve for himfelf,as much wealth as he pleafes, 
there is no occafion for fuch an allotment of {hares. When partition is made 
after the father’s demife, (ince a mother has a claim on the whole of her 
fon’s property, (he may be fupported out of his own (hare : but, unlefs the 
ftepmother, who has no fon, receive a {hare,- ihe might have no fubfiftence 
but whit {he obtained in alms. However, the duty of reverence towards 
mothers is ill fulfilled by the perverfe people of the prefent day; for this 
caufe, they arc fometimes compelled by virtuous men to allot fome wealth 
as a fixed {hare. In that cafe, a gift made on temporal confiderations, for a 

• The author woe’ d fcaTe foard th* exanpl* errassotw, tad hz p*jrfh*5 his p'oef. for he cannot (o 
didnbuts the renaiad-r aironj the fosr Cozs » d their either. T. 

worldly 
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worldly purpofe, by a wife or widow, and a fale or other alienation for her 
own pleafure, are not vlllid: but it 'is Jit flie^fliould have power to give, fell, 
or otherwife aliene, her .allotment for herown fupport, or for reIigious*,ufes ; 
lince it was delivered to her for thofe very purpofes. 

But when the father of an only fon leaves one wife, then food and veflure 
only fball of courfe be allotted to.her; fitlce no text propounds the immediate 
.appropriation ofa fliare; and the law has only ordained the allotment of a fliare to 
the mother or flepmother, when partition is made among fons. Again; when a 
diflributionismadeby a father, if his own mother be living, nc (hare fc : s c -darn- 
ed for her ; fince the law has only ordained the allotment of a fliare to the mo- 
ther, when partition is made by fons with each other. It fliould not be ar- 
gued, that her participation may be deduced from the law, which ordains the 
allotment of a fliare to a grandmother, in the cafe of partition among grand- 
fons.’ This is not partition made by her grandfons, but by her fon; it is, 
therefore, a diftribution«*<fc by her own fon. According to the opinion of thofe, 
who contend for the equal dominion of father and fon over property inherited 
from the grandfather, there is this difference^ that a fliare muft be allotted to 
the grandmother; fince partition by the choice of the fon is admitted. When 
partition of property, which he himfclf acquired, is made by a father, the fliare 
of his wife and the reft feems to be incidentally difeuffed. A father may 
divide, at his pleafure, property which he himfelf acquired, giving more to Joint 
and left to others ; or he may give the firfl born the portion of an eldeft fon • or 
make all the Iharcs equal : thefe three cafes are confidercd in the Rctnacara as 
folely relating to partition during the life of the father. The text, which con- 
cerns property inherited from the grandfather, fliall be fubfcquently cited. 
This appears to be implied. 

But fome confider the firfl: cafe only as relating to property acquired by the 
father; for all the cafes cannot be regulated by his foie pleafure. Under this 
cafe 15 propounded the refcrvition of the greated part of his fortune, and the 
unequal dillribution among fons in confidcration of duty or piety, and tile like. 
Under the fecond cafe i > pnpsuniti the allotment of an additional portion to 
t •' eldeft fcin. The third cafe relates to fons equally dutiful and the like, and 

l ,ro i’«'>' inherited from the grandfather. 


What 
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. What is.'meaht by “ property, which the father himfelf acquired ?” - 
That, which the father has ■ acquired by' the acceptance' of prcfems, by 
the life, of arms; by agriculture ar-commerce, by fervicc or gaming, with- 
out employing property left, by.- his own father :■ this is .ffgnifred by the. 
term. Vkiiiaspati’ propounds another kind of' ; property acquired by a 
man himfelf. . - 

- • . , ,XC. .. . ' . ; ; , . ; - 

- V R ihaspati : — Over. property, defcending'from the grand- 
father but feized by Jlr angers, which the father recovers By 
■his own power, and over: what he has gained by. fei- 
, ence, valotir or. the like,- the father lias' full: dominion ; ;. 

•2. He may give' it away af-his pleaftfre,. -or withhold it •. 
from partition : but. after his death; hisforis.arepronounc-. 
ed r entitled. to equal lharcs. ■ • 

■ *1 By Grangers,” muft Bp .'Supplied; ' ' Through inability, it was hot re- 
covered by tKe grandfather^- J* » ,* ' 

,-Misra and Chande'swra. 


, AND.it has been gained or; recovered 1 by the father,, through . his oMril 
ability; • Thc<, father : has t full. .dominion over . fuch-. property and .over 
that,, which he has .gained '.by fciencc, .valour or .tfic‘Hke:_- According- to , 
the in terp reta’t i o ri of- Chande s war a. * and the; reft; - .the ,cxpreflion , ‘i f ' 

* it were gained on * the, ad venture. of property,' left '.by/ his^father.'.it is 
4 treated as property. defeended from. the grandfather, *~is* truly -pertinent • 
and, according to this interpretation, the term; ‘iby'his own power” -muft 
be’confidered as certain and pofitive.. Mis RA^accojdingly adds, ‘ provid-' 

* ed it were .acquired without ad venturing wealth,: which) had defeended 

* from the -grandfather.* •' + . 

It is faid, “.the father has full. dominion :** has he'no dominion p?* 1 pro- 
perty, which had defeended from. the grandfather. arid'has'not been fetzsd by , 
Grangers : or has he dominion, but in conjunction with fome. other perfen^. 1 

■ - • : G g • * ? " y 
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To folvc this queftion, the legiflator fubjoins the fecond *uerfe (XC 2). Con- 
fequently, at his fble pleifure, he may exclude from participation one, who be- 
haves difobediently or the like, and give a greater Ihare in confideration of filial 
piety or the like, partition is made at a time regulated by his pleafurej and he 
may referve the greateft part for himfelf, when property, defeendmg from the 
grandfather but feized by a ftranger, is recovered by him. But, in the 
cafe of property left by the grandfather and not feized by a ftranger, the father 
is governed by rules of law. Such is the Opinion of Ji'mu'tava^ia NA and the 
reft. But according to Vijnya'ne'swAra and others, the father and fon 
have equal dominion over property inherited from the grandfather, and which 
has not been feized by a ftranger j but the father alone has' dominion over 
that, which had been feized by aftrangerand is recovered by him. “ After 
“ his death &c.*’ (XC 2) ; this concerns partition among brothers after the 
death of their father, the portion of an eldeft fon not being deduced as above- 
mentioned. * ? 


, XCI. - 

Menu and Vishnu And if a father, by his own efforts, re- 
covers debt or property unjujlly detained , which could not be 
recovered before by his father , he fhalj not, unlefs by his 
free will, put it into parcenary with his fons, fmcc in fa 6 l 
it was acquired by himfelf. 4, 

Fr om the phrafe, ** which could not be recovered before," it follows, that 
it ,had been feized, or zcas unjujlly detained, by ftrangers. Property of his fa- 
ther, focircumftanced, which the father recovers, is m fa & acquired by him- 
fclfj he fliall not, unlefs by his own free will, dhidc it with his fons. If his 
own pleafurcbe cunfultcd in refpedt of property acquired by himfelf, is not 
the rule different in refpe£t of property inherited from anceftors ? Ya'jjjy- 
/walcya declares that rule, 

* XCI I. 

Ya'jvyawalcya: — Over land acquired by the grandfather, 

• ct 3J$. lrcr~t i *ftc at , it Ittbr^t'etetu-StteJihS^rertU m ib- 1 «f at vetCffi 
Uczcttl'tni _ * * 


over 
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over a corrody,outof. mines or thejike, fettled. on him and his 
■ heirs by the ih'fisyand-over-flaves employed in his.hufbandr 
ry- (or oyer.gold .and. the dike? jor . the-.word. dra.vyz, ds.es:-: 
pounded.varioUjly J, -the father. and the ; fon , zvhen- the grand-: 
/alfer disj^have-equal. dominion'.* ■ 


A coRRODY;” a fixed ipenfion,. receivable out of mines or the.Iike, 
and fettled on'bim.arJ his keih by the king or other. bencfa3or. : '**. Wealth” 
(tfrazrya)} gold orjthc ; likc.,;. 1 Over;thefe,-. namely, over land 'and, the reft, the 
father and fon, have equal' dominion:*. ^Partition -is made. even; by , the choice 
of, the fon and the fliares are equal, as'declared by V r T n asp, at I." * * - - 
■ i *The "Difacalicd. 


v.T'‘T* - ,V» T,; . b*; .v S '.“/tTi * V.”', . V * 

Vr ihaspati :c— — - O f. property'' acquired' by - the grandfather,-; 

. whether Jrao^eaf>Ie Y on immoveable, equal Ihares are’ordain- 
. ed for : the father/and fhe fon/ *.J £'7'* ' ■ . 

-.v: ;v : : *f T ' v* \ . £}• >:*./£' 

1 ,The commentatorrcqnfidcrs^»‘^oyeabIc*V.as;here- fignifying any'. thing 
not immoveable,, asgold-or the.* like.. In 'expounding* the text o£.Yajny- . 
Atv alcy a ■ (XCII) ; the^: RcinacaraMzs^thiSt .glofs j- 4 * that, ^ which is fixed or ■ 
made faft ~(nibaibyaie)\'\ s'a corrody, (nib'ar.dha ); or, fixed .penfion. receivable 
out of mines orTthc like.-/ ‘f^Equal dominion:’.', in- this cafe jio greater 
{hare is allotted to one; •than.to.another'j 'jior^can the father'give awayTuch 
property ;*at his pleafurc^ •• 


:V,ya ; sa:— A; father and his fonsihall.have equahfhares of 
•v:a houfe or.ofjand, .which: had defcended.from anceftors ; 
' but, againft their father’s will, fons .cannot claim . a .parti-, 
tion of -.wealth acquired by.their father. ’ 

' * * - ( - 4 ' ' ' ' f ‘ * 

.**• A HOTJSE,or, land” 'is a'mere in fiance,- as appears from' the term l* pa- 
'ternal” which denotes wealth acquired by the father himfelf. Itjis intima- 

■ . • " Erck II, Chip:er lV,^rj XXXI, Z ‘ ~ 
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ted, that, even againft the father’s will, partition of property inherited front 
the grandfather may be claimed. What will or choice is meant, fhall be 
explained, in difeufiing the opinion of Ji'mu'tavaViana and the reft. 
Confequently, the' opinion, delivered by the author of the Dipatahca, is cor- 
rect, that • partition of land, 'and gold or the. like, inherited from ancef- 

* tors, may tak'e place by the choice of the fon ; and the father and Ton have an 

* equal right to one Y fhare each.* In the text cited by J im. v tava'h an a 
(Book II, Chap. IV, v. XIII), the words ,l neither the father,” which oc- 
cur in the Iaft part of the text, bearallufion to property acquired by the fa- 
ther hxmfelf ; “ nor the grandfather” is a mere inftancc of any anceftor, the 
great grandfather and the reft. It fhould not be alleged, that the words “nor 
the grandfather,” are nugatory i' fince he or any remoter anccftor is father of 
his own fon. Should a difpute arife between grandfons and one who af- 
firm-?, “ this landed property was given to me by their grandfather,” the text 
is intended Vo flioVsr the invalidity of fiich gift. > Thus fome expound the 
law. e Others argue, fince the donation will be fubfcquently declared valid 
though immoral} the pbrafe muftbc otherute expounded! in this mode; fince 
the grandfather has an intereft in that which is acquired during his life by 
his fon (Book II, jChap. IV, v. LVI), -and his power of aliening it might 
be fuppotld, therefore is tins text propounded concerning property acquired 
by the father. Others again argue, tint, as a man is controlcd by his fon in 
rc'fpeift of immoveable property* fo is Iic'alfo controled by his grandfon and 
the reft : to intimate this, it is faid, " nor the grandfather.” Confequently, 
according to this opinion, a father is net independent in rtfpeft 0 f precious 
ftoncs, pearls or the like inherited from the grandfather, nor in refpeft of 
immoveable property acquired by himfelf. Accordingly, the text quoted in 

a former bool: (Book II, Ch. IV, V. XIV) is truly appofite ; apd the text 
cited by Raciiukasdaxa (XCV), is nlfo pertinent. 

XCV. 

Unctrlam: — By (licit father’s; indulgence funs confumc vcf- 
turc. and ornaments, but let not immoveable wealth be 
tonfumed even though the father he indulgent. 

Acccrnixr, lo ilui opinen, dors the lest now tiled relate lo property 

belonging 
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belonging to the grandfather, or to that, which belongs .to the father ?. The 
firfl fupfcf.tkn is net right ; ' fer the father is nor independent in refpe£h of 
vellore and ornaments appertainingto the grandfather; . The fecond fapp’ji- 
iicn is not right ; for the piacUce of .good men alfo (hows validity in the 
alienation of property belonging to, the grandfather, through his indulgence. 
To this it is anfwereJ, dominion, oyer the father's eftnte during his life is 
not propounded by. declaring the. equal dominion of fatherland Ton over pro- 
perty inherited from the grandfather.; for that inference has been already 
difprovtd. But the father alone has aUfoltire property ; and equal dominion 
is affirmed to'flioV, that no' unequal partition can be made in this cafe. 
Confcqurntly,' a gift made by - the .owner is valid; ’for ha is nor infane 
nor othenvife incapacitated.' In like manner, by declaring^ that “ the father 
has no poWcr n "&£ (XXVIII), he is prevented from making an unequal 
division without* a fufficient'caofe. , Again; donation and fale arc forbidden 
to (how the* Immorality 'of, the not to, annul, the^gift or alienation : and 

that is evident oh’thc cipofmbnof J i\m u't\ vajx a:« a and the reft# The 
gift of verturs and ornaments, tbrough'indulgence, is not fo.-bidjen. 

On vcfturc morn ■ on the' tody may be compared to ornaments worn by 
a wife during her hufband’s lif^ (CCCCLXXI1I) fuch vefture and orna- 
ments', ufed though nofVr/rr^’y given, belong 'to the. wearer. The father in- 
fringes ho prohibition y.foMie has not-aliencd them. But.the diffipation of 
immoveable property is riot legal.*’ That is'dcclared by the text (XCV).. Con- 
fequcntly tins text relates* both to the property' of the father and to that of. 
the grandfather. • . I ' 

"Sixes 'a hcufcholdcr ,is net Iris; own nuHer in yelped* ^of .what has dr-* 
feended from an onceflor, as dtcUred in the text cited by Rachux anda-’ 
;ia end others* (Bo 6 k;if,“Ch. IV, ri XV 3 );. and lines KaTe da pronoun- 
ces void z gif: made by {on e, who is net his own mailer (Book Il/Ch/lV, 
v.LlUs); the' gift .of "prdptrtyi 1 which bad uzfceuded from an ancefter/ 
bring made by the father even througi* indulgence, fhquld not be valid. . .As 
for v.hat is (aid, that gift znd Ole are forbidden, to Crow the immorality cf the 
net to annul >htalirnaticn, that U ineerrra ; for the invalidity of the gift 
iss intimated even by the'phrafe “ Jet not immoveable wealth be confamed. ‘ 

~ ; H h * 



It cannot be a 'practical trutb’, that a man' may not- cort fume that; of which 
his' gift would be valid '; and there is ho' argument, by ’which it can beefta- 
b f Iifhed to be a moral truth' ; neither, eh He other h'anfUit in'eonfiftent with 


common fenfe.' ’TheTeeming 'difficulty is 1 thus removed* - As for the fccond 
cafe, the text cited (Book II; Ch‘. IV/v/XV 3 ) lias been'otherwife expound- 


ed in the chapter on Tubtra«5tion 0 f gift: and,* if' any father,’ infringing the 
jaw,* abfolutely give away the' whole,- or part, of the immoveable property 
acquired by himfelf, or inherited from liis ‘own father, ^that^gift is valid, 
•provided’ He be hot' impelled by 1 u ft erhv ja t H /' -hi/ 'aft with gui 1 c, or the 
like." -However, he commits ' the r moral offence" oT 'viblating- the law. * More 
oivthis fubjedt Ihall* be fubfequently delivered with -the . opinion ,r of Ji'mu- 
tava'h a n a ‘and - the • reft, . "Accord ingly it is recorded .in the Pur&tuu and 
other works (and mftances of the p rath ice fometimes occur <in_ certain coun- 
tries) i’ftHat a king lias’ beftowcdhTscrjWe ■'kingdom* on’ a Ton -preeminent in 


• virtue or fenior by ' b i r th . 


: ’The : father v -’ofVYri/only foV^fliall tefcrve .'twofhares ‘udder the rule of 
SaVc'ha and 'Lic’hita - (XLlvj.^-.The/ text';of Na'reda:(XCVI) and 
that of /V r/Th as p AT jt (XCyn);cbdcern this ivery' cafe.'/ .Thus far has been 
-detailed theexpofitidn^delivered ih^the'jbi^&rii/frfl andiother works, IVevitrX 
-"proceeftp *t h 6 ’opinion? o f j J 1 ' m' u't av a.i 1 a*s Aand th er e ft. : 2 >’■ w, w •; 

'* -'Bv' deClaring the : equ'al r dominiod;of 'fathcr-ahd'fon' over-property inherit- 
ed' from a ; grandfathei'/ ! it is/ intimated; - that,' when one Ton,' deccafed in - 
die/ lifetime. of His fatheri 'who is /finc'e/dead; The“* grand ferns . ftiall take' , 
their' own . l father‘s’ equal lHa re • whdh • partition' is'made’; 'the’ whole ffiall 


noy ; be/ taken" by -Tons 'alone, 4n "righVof.proximityV/n or becaufe they 


Two.- funeral' cakes/ which**, the Iaft pofleffor 'was alfo bound' to offer,* namely : 
to bis father and ‘‘grandfather', t whereas 'birgrahJ/ons -fa'r//y 'offer a funeral, cake to, ' 
’his fathers ft ‘Grandfather *’/is 'Hn^this'-place ‘ an inftance 1 merely; - which : 
' compr eH ends "the great graiiilfather j/*ahd' :t * father^ comprehends thegrand* , 
' ‘father.- The iexr!is* interpreted yclbal ly -a ccardmg 'to thVh'tcral fenfe,. and ‘ 
figuratively 'according to' thelecohdafy' fenfe':* and * tius'is’fuggeftcd .by- the 
coincidence ’of the text of C a't y a'ta nW’ ( LX X I X ). ’.Or - the T n terpretat i on, 
propofed by-D*ii a'rVsw ara‘, ' may 'be admitted, follows] in'-thcocafe of/ 


property 
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property acquired by the father himfelf, unequal diftnbupon m confidents 
of filial piet) or the like is not irqmpral, but, lt^lhe cafe of property inherit- 
ed from the grandfather, itis^immpra! ^jfhpjld an Unequal dtftnbution of 
property inherited from. the grandfathcr { be ne\erthclefs made, a fecond par- 
tition cannot be required * but the father^ is gudty of a # moral offence, as is 
intimated by Ji mu tavahana m ( befe ^ vooi ds, * unequal diftribution made 
by a father is only lawful, morally ^confidered^ ^n^refpeftof property acquired by 
himfelf * Confequentlyi finccTthe father has fullpowcr o\er wealth, which 
he himfelf acquired, his unequal diftnbutionof itts lawful , but, in refpeft of 
property inherited from the^grmdfather, that unequal dtjlribution ,m or ally confix 
dered, ic unlawful* This appears to behisr meaning Since texts, which pro- 
pound a control in regard to,propcrty inherited from the grandfather, feem to 
intend generally moveable as well as immoveable ^property, Ya jnyawal- 
cya (XCII) ideliversafpccml rule to obviate th/itconclufion ^ Confequently, 
fince the father has full power over precious ftones, pearls and the like, even 
though inherited from the grandfather^there is no objeftton to his unequal 
diftribution oF fuch property it L is only forbidden m the cafe of land andiths 
like and the word •• wealth J y (dravjaJ herefignifie:, bipeds, as Jlaves and. 
the reft, for tl eyjarc attached to the glebe, being Employed tn tbe bujbandry; 
andflaves, as well as immoveable property «(fuch as land and the like), are 
mentioned in a text above cited (BooJrJI^ChapcerJV, v. XIV) Such is 
theexpofitionof RagHUNandana ”In the text of Vya sa Jikewife (XCIV), 
the terms '* a houfe or land J_compfehcnd ^a corrody jmd,flaves as well as 
jmmo\eable property ; and the termj/ moveable * in, the text .of Vr ffiAj- 
pati (XCIIl) intends ft a vfes only,! this is made evident by another text 
(Book II, Chapter IV f v XIII) Since the word/ ^grandfather* occurs m 
the text, this, Jays ]iuv t ava ha N a, relates to Jus property and as ap- 
pears from the word * { wholc^ repeated m^thatjtext^the gift of all the pre- 
cious ftones, pearls, and the like, inherited from the grandfather, is notjmmor- 
al, but a gift of the whole immovable property wjin offence Even tfiough 
the immoveable property’ 'be acquired by the man himfelf, ^proper to af- 
firm, that the gift or other alienation fof it as immoral JBook II, 
Chapter JV, * XIV) x Then n-hat difference 3S there between im- 
mo\ cable property acquired by the 'father, and thaMihich ts inheritedjrom 
the grandfather? The difference confifts jn the legality or illegality of un- 
equal 



• ( '*=+') * 
equal ’cjiftributlon r iri 'corifiilifaiion of filial piety.and'tjic Jikei But if the 
whole jmihowftblc property be given away, the con fcq'uentdift refs of the fa- 
mily; through want of. fubfifteuce, is tire foie cahfeof moral guilt: the gift 
oV alienation is not annulled ; for i: is made by an owner,, who is ncitlier in- 
fahc'nor othenvife* incapacitated. • 'Mi: ku " inculcates theneccfiiiy offupport- 
ing the family i(Book‘ II, Ch. 4 lV # v. XI). 

V So M n incidental obferva lions may be added. Two texts cited by Ji'mu- 
: TAy,A 1!ANA iBook ,11, Ch. il,v. VI, and Ch. IV, y. XVIli 5 ) arc alfo in- 
tended to lhow the immorality of’ the aft, nor to annul the file or other ali- 



"joined 1 form does not deveft ( property “.let this/ whether it belong to anp- 
r «« ’ t her’, or to nm q£ . become, ihe property^/. Du Vad a't ( t A ...But -that lias 
’ been -afler ted; , bccaufe STaVed tt,' under'the^title of fehtratlion of gift, . not 
'noticing : joinNproperty, among ^things ^deemed ungiVen', . chutneratesp't among 
'thole, which may v not be giyenf-, 1 Hence* SvhetHerit be commbn to' the par- ' 
^ceners-(the feveral property being 1 yet ; unafcertained .^.partition); 5 or.be the - 

Tfeyeral property of one,’ the gift or other alien&tiqn of effects, made by one heir 
% n \ ^ 5 '.'^— <>i!> ' *>, - fcf» -.v - 

^vithout>the\ afient* of -they reft does ‘annul his right j but.witlrtliei'r alfent, 

it*transfers the property of all the coheirs. '/In this cafe,*; all partake of the merit 

'lit gift’ tKe price "of tht jalc, VndToifo'rt^ but,,wiren^ aliened with- 

.. ..1 — t- -1 ‘*:nlnne mritr, ^ ' v, ‘ 
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. tUCHCHAKDANA obferves, ,! the .tat , cited (XCV) -relates toprepertyj. 

* which had defeended from the grandfathers that only, which has been ac-' 

* quired by the father himfelf and .‘is given by. him, may be confdmed elfe 

‘ another foundation oflaw, befides. feripture, -rauft be (ought r* . WJiaNtext 
of feripture can be now produced 4 as v the foundation of thefe laws ? It fhould 
cot be affirmed,, that the feripture,, on which the text (Boole II, Chapter IV,' 
v. XII! laft hemiftich) is founded, may run thus;, “aliene hot' the.immove- . 
able property of a grandfather/** ,A text, of feripture, which prohibits the a-' 
lienation of immoveable- property acquired by a, man himfelf,.muftalfo be; 
fought, for the ground of another .'text/ (Book/J 1 1 /.Chapter IV, ,v. XIV) ; 
and it cannot have the fame import with that, which * forbids the alienation 
of the immoveable patrimony, by Blowing the gift; to.be/ invalid* through 
the medium - , of forbidding., the . confiimption ■ of the immoveable wealth ; 
(XCV)., To this it is anfwered, Rachunandana confiders, this. 1 
text as relating. . to t partition . of heritage/'' fines that \fubjed. is’ dif- 
cufled in his v work,both before, and after,* the quotation. of/the text/ .Coni’ 
fcquently immoveable wealth,’- inherited from the graftj^fathcr, . and given or 
unequally divided* through the indulgence of the: father, or -through His. ! fak 
vour, in confideration of filial' piety, of a -large, family to maintain* .or of 
inability to earn a livelihood; (hall not be. confumed or .enjoyed as fa dtf-, 
tributedi for this coincides with the text, which ( dechres^the equal .’domini- 
on of father and (bn. - But precious 'Bones* or., the -like, inherited fretn the 
grandfather and fodifiributed, may htfo enjoyed; for .that coincides %vith an- 
other text (Book IT, Chap.;IV, r/Xill). ,/jBut, fume think iyreafonablc to 
infer from the text (XCV), .th'at aValid gift, /or .other alienation ,at the 

pleafure of the father, 'is only unobfirufte'd ia the cafe of property. different from' 
the. immoveables" inherited from /the grandfather, not -in the cafe- of land 
which appertained to 1 that anceftor. That isjvrcng;’ for ..the/term “at his 
.pleafure/* \in\ the’^text of Vi s H K_fi ^(XXV), ; denoting- arbitrary choice, 
cannot relate to the doubie^fiiare* But, after premifing! the text -of /NA- 
kED A as /relating to the. patrimony inherited from anceftors, Jthe observa- 
tion, that’; this Vtext (XCV) concerns/ the patrimony.fo dnherijed, refers 

, jt to fubtraflion- of gifts,, which. would;' be inelegant :.;and it would; con- 
tradift a fubfequent remark^ *_ becauie property/ confining in the power of a- 
liemog at pleafure, ‘erHlscqaally in this/ and! in other wealth.* //For. the fifth 

/'.v"' ;V v ' . •• o' 
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or. ablative cafei ivjpghittg the, reafony i$ only pertinent under the rule, that what- • 
cver.be held-ss -property by any.perfon,' his gift of it is valid.- But that rule’ 
is in thh instance infringed j: for, wealth left by the grandfather being held as 
property, the gift of -it is, •never tbelefs, invalid. Let it not be argued, that, fince 
iris,necefTary to fuppofe in that r,ule' w cafes different, from -.the fixteen' void do- v 
nations,;\vhich have been propounded. by Na'reda for the.purpofe of, annul-" 
ling a.. gift made ,by an infane perfon, and fo forth, ’.there ’is no breach of- that 4 
fule iti thisdnflance, becaufs it falls witliiir the fixteen,- void gifts; fince the . 
householder, is ( declared not to be independent in. refpedt of wealth inherited- • 
from j.ance(lorS,( Book; II, ‘.Chap. -IV, v. : XV. .Were it fo,’ he ‘would have • 
no ^independent ? povver ; over, .precious Bones. arid the like inherited from ' his' * 
forefathers. *'■* Nor: fhould it be argued, % that -the. text '(Book. II, .Chap., IV/ 
v. Xy* 3) relates ; to other wealth.' befides' precious floncs'and the like, fince' 
it" coincides with - that of'iYA^jNY a w alc v.A ; ( Book II, Chap. c IV, v.-XIII). 
There is ‘no: authority 'for ’ fedridting thedenfe; and the! text (Book II, 1 
Chap; IV* i’v. XV. 3) :bears; f _a-; different import, being ..delivered under the .. 
title .of fubtrafilion <of gift. ; "Accordingly y the -author of the Mitiicfiara , . 
otherwife . expounding . the. equal dominion of father and fon oyer property . 
inherited- from'-the grandfather, Tays; 'Mhe gift is not void in this cafe.’ He 

- adds, even ^vhat the grandfather himfelf acquired, : ought not to be given , 
‘a way, by him,/ if his; fon orgrandfon be' living/ V and in the title of.fubtrac— • 

- tion ;of, “gift, He. expreflly .fays, that * gifts are, only 'invalid in. the fixteen.' 

1 cafes.; of ,-void donations/ . So, jn/expounding the .text, relative to land ac- , 
quired.by.- the grandfather (XCI 1 ), he notices this diftiridtion’, • but, over pro- 
* yerty; inherited- from the' grandfather, both have indiferiminate dominion jY, 

1 4 ' the/fons have therefore power, to forbid alienation.'' -Neither Cn ande'swa- . 

t RA, nor any, one of his followers; his affirmed in'cxprefs:tcrms, that the gift 

- of, property, which had defeended from anceftors, is invalid. But Ji'muta- 
va'rak*; who is. followed, by Rag hum an Dana,. confidtrs the, text (Book 

- II, .Chap; IV, v. XIII) as forbidding gift cr alienation. ' : 

?. w Petition of property inherited from the grandfather, wliofil will is con-: 
faked L The anfwcr is, .partition is granted by the foie will oif the father ; for 
he is owner of that wealth.. ; .Confeqocnt!y, the term “ at his'plesfiir^'k in * 
ihc text of yisiiHV (XXV), fignifict his plcafure relativc-topnenual - parti- • 

. > < . . . tion, . 
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tion, not his .will exprefled iffthefe^prds^Uer there' be/paftitioh^’ ^Tn-iike'' 
manner, by declaring equal T dominion, /that option of Unequal&ruijtonh excep’f- 
ed, not the choice of partition in general, -'Again i/the text'qf’ME^fi' (XCI)' • ‘ 
fuppofes no, defire to' make -an • unequal'.divifion. --In the .tattof 1 vVi'sX - 
(X CIV-)', the fame'is’alfo’fij^pofe'dJnjthe*tenh again ft his rwili.” -’No'difi"'/ 

rindlion of property acquired by the father or grandfather 'being propounded ^ 
m the feveral texts (XXII> :J XVII,\ XX:&;c;),"'this circum (lance is the'fdun-'‘ ,! 
dation of the prefent-inferince' ‘.It is ‘liable to this objection, ■ that there is'ho*' 
ground for 'judging what kind { of 'Will indeterminately meant mjthe/texts'bf " ' 

V isii.no and the' reft. - In. the' ph'rafesT'/^ He, fhall/not/^unle'fs'ljy'his'ffee > 

“ will, m ake’/a ‘ part itidn,)!’* ,*} ; kfrnay , giile -or ’refer-cei dt’ hfs 'pleafufe/ , any’~ 

“ part of his own' acquired .weaHh/^’-and''*!: again ft', their ' father's will' fnr X - 
“ cannot claim afartitibn ;' ?/ will; is.cbn fleered '.as' relating' to partition alone, - ' . • 
as appears from the context*^ but here/ again, ’there is no proof,' that partition 
can only' be fmadeby. the will 'of 't'He owner ; .for, in J the cafe bf paymfent.of ' ■ 
debts, delivery: occurs' "by the'-, will of' the’ 'king r or by that of tYid Creditor^ - ' 
who receives payment.' : Lct.it hot be'argued,' that,' were it foV'partition or/gift ,l 
might be exacted at the option of a'drangcr”., Property and its* owner are not'/ 
iubjedt * to the' 'control of 'a ft ranger.’ Accordingly fals. 'does'*’ toot^take'”' 
place by 'the* wHl’of'thq*' purchafer>f>-Thenf'how‘ can- the'fathef, <and ’ 
the patrimony .. which had defeende’d',' from ' the grandfather; ,be fubjeft to' 
the control': of/the . fon;?/ '» 'ForVthis*' very purpofe, ownerftiip is figuratively 
-attributed tothVfbri. Gonfeqiiently, the bank of the Ganges/though different " " 
from- the river itfelf,’ being 'figuratively "called by 'that ’ name/fn'.the’phratef a f < 
cowpen fifuated on the Ganges,* and. *inVfimilar/expre{Ii6ns,’ as /the coolnefs/ • 
purity and other properties of the .Ganges are thence' aflumed i fo owns r£h ip “ ’• ’ 
-‘being figuratively attributed to the fqn/though he be not the rrwowner, aright’:/ ‘i 
attendanfon ownerftiip is alone aflumed : and that" right confifts, ‘according, to' ./ 
J i'm ut a v’a'han a',' 'in the power of claiming partition, and'in thatof refift- ‘ ; 
ing unequal divifion; for there' is /no ground for felefting/bne of .thefe rights"*", 
to the exclufion r of the other. , It does not ‘confift in tiking an equal (hare,; * 
with the father for -'that 'is hot acknowledged by Av Vtt an 'a.'- / 

: This, properly explained, is tbe'life'of thVopinion^iaintained by CiiAndes/^/ 
war A and the'reft. 1 However,' there’is’ this' difference* according to them, ' f , v 
thatthefon has only, dominion over the patrimony inhefited'Fromfthe^grand-^ . 


•father. - . ' ' / " -What*,,; 
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What is the father’s fliare of the patrimony inherited from the grand* 
father ? 


, XCVI. 

Na'reda : — A father, making a partition, may referve two 
ihares for himfelf. 

That is, a father, dividing the efiate, may referve two ihares in his own 
right. This text, not being applicable to his own acquired wealth, for 
which it is already provided, that he may beep the greater part of it and re- 
main in his houie (XX11I), muft relate folcly to wealth inherited from the 
grandfather. ; 

, xcyit. _ ( , 

Vrihaspati: — The .father, who, during this life, divides 
the land, which his own fa'her left him, may himfelf take, 
twice as much as each of his Jons. 1 t 

!• a* - 1 ' 

< T.ntsandthe text ofSANc’HAand Lic’iiTTA.(XLW)mufl: be confidcred 

as relating to that fubjedfc. In the text cited (XLIVj the apportion of the words 
**one*’and “Ton "as in the form called tat purufla," Ton of one/’ for this 
form is preferable to that, which is called babubribi % becaufe the Iaft term pre- 
dominates * By this expreflion, the fon of two fathers is excluded from the 
text, Sonsbegotten on the appointed wife by a hinfman are Tons of two fathers, 
becaufe they arc produced by the feed of cne in the field of another 
(CCXXXIX). The Time is alfo true of forgiven and other adopted children. 
Since the appofit ion called baLubtibi may be alfo admitted, when the fenfe it 
fctftrjjcanbe juftified by jeafoning, the obfervahon of Chances war a and 
the reft, that * the father of an only fon Hull have two fbares, but the father of 
iu d or more Tons (hall have one fliare,* is accurate. If this be alleged, it muft 
be inquired, what rei fining can jufhfy the \anation of the father’s fliare 
with the difference in the number of fons. It fhould not be argued, that, 
Tnce the paiity of fharcs is ordained by a text of VrThaspati (XCIU), the 
double flure muft ofccurfc be affirmed to be the folc right of a father, "ho 

* A rtafcn f v u*xJcJ on a jyjrunmici! raU T. 

lus 
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has an only fon. The fee mm g difficulty may 'be removed by explaining 
that text of V p "ih as"P ate as relating to the father of a fon begotten on an 
appointed wife by a kmfman. Again; the father is foie owner of wealth 
inherited from the grandfather, as wellaTofthat, which is acquired by himfelf; 
by His cboTc5,*partitio v t is xnadsj and he r {hafl have two ih a res. But the adop- 
tive father of a fon, begotten on his wife by a kmfman, (hall have one Ihare, 
bccaufe L:s faUmtty is inferiour, having adopted the offspring of a different 
natural father.' This concerns immoveable property and the like.’ 'But, in 
the* cafe of * precious nietals, pearls and the like, the father may referve the 
greatcff part of fuch 'wealth, and he may make an unequal divifion of'Ir, 
givThg mbrebo* forde'and lefs to others. Such is*thc opinion of JYmVta- 
vahana and the reft. * * 1 


Lest fons be dt ft refled by a gift or other alienation in favour of anunwor- 
‘thy objedT, It* is forbidden in the cafe of 'immoveable property f even though 
acquired by ’the father himfelf (Book II, ChrlV, v; XlV).-«>*GonfequentIy, 
the father is guilty of no offence in giving away or otbsnrjfc Aliening fuch 
property vviththe confent of hts fons. The text, relative to enjoyment by 
indulgence (XCV)/ propounds a diflin&ioa between property real ‘and per- 
fonal, in refpecl of a valid title veiled by mere enjoy ment througffmdulgehce. 
The 

as _ 

' (XXklll^anJ XXX!) relate to wealth acquired by the Tat her ; for^ they 
coincide with the Text of Map lda' (XX XII), w hicn mull relate fo thVpro- 
perty of the father, fincc it expreffes, “the father is lord of aUf' J * However, 
the unequal diftribution made by a father, m confideration 'of' fihaFpie- 
ty or 'the like, )ias been al.etdy reftriSed to v his own acquired proper- 
ty: tiiat^cmnot tak^pbee m refpeic of wealth inherited from "the grand- 
father." ? ^ 


ift of immoveable property and the like, to fonsand’the reft, fs Valid, 
j to ft rangers. "The texts of Ya'in yawalcya and Vrihastati 


But others argue from the text of Menu (XCI), which forbids partici- 
pation, unleft. by his free vv ill, in the hereditary eflate, which has been recovered 
by tKe father, tl at in other cafes participation may be claimed even againff 
his’ will. Thus alone ca n th e text of Vya^ s -ft (XCIV) be ac cur ately ap plied. 
By the word “equal, lit thd textsof Ya jnyawalcya and VrIhaspati 

Kk XCII. 
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(XCII arid XCIII), llic parity of rights is propounded : and that parity con- 
Jiftsinthc fon's concurrent option of claiming’parution. As, in confequence 
'of the father's owncrlhip, a diftribution takes place by his choice, fo hkewife, 
in Confequence of the fon's title , under the authority of the law, partition alfo 
takes place by his choice. Such is' the practice. Parity in regard to chattels 
equal in value ot the like, fo that the fon (hall receive the very fame amount, 
which conftitutcs the fathers fharc, is not intended ; for his double fhare is 
ordained by the texts of Na'reda and the reft. The import of the words 
‘‘one’' and “ fon, 1 ' in the textofSANc’iiA (XCIV), muftbe underftood in 
the mode propofed by Jimu'tava'han a and the reft. Or “one fon,” a mere 
inftance comprehending the cafe of two or more Tons, muft be confidcred as 
an anfvver to this'queftion j * in' the cafe > of many fons, ‘fince they each 
take one fhare, arid the father takes two fliares, ;they have a lefs portion; 
in the cafe 'of one fon fhall more be taken 2 * Or the mode'of interpretation,’ 
pVopofed in the Parijdta^ mzy be accurate; * let the chief fon (for the dic- 
tionary 'of AMera exhibits that’fenfe of the word eca “ one"), that is, 
the eldeft fon; take two (hares/ as’ alfo'?dire&ed by the text of Vr iiias- 
?ati* (XLV).* t Or *the appofition may be in the form called bahubribi , 
«*■ he*, who has one fem, that is,*an excellent fon, who earns wealth con- 
fequcntly the meaning, as deduced by implication, is, that the father 
fhall take two fliares of Wealth acquired by the fon/ as 'ordained by Ca'ty- 
a'yaua. 1 But as for what is faid, that the texts of Vr ihaspati and the 
reft, which allot two fliares to .'a father, » relate only to wealth acquired 
by -'him, and that, in the cafe of property inherited >.frora anceftors, 
the< dccifion is regulated by other ^ texts* of VrThaspati. and the reft 
(XCIII) j to which. Jay our opponents, its inconfiftency ydth the text of 
H a'ri'ta (XXIII) muft not be objected; on the argument/that will or plea- 
fure, denoting arbitrary choice, cannot relate to the double fhare : Tor, fince 
there is no certainty what is fignified by the term “ greater part,” which 
denotes any number from three to 2,187,000,* it may be confidcred as in- 
tending the double (hare. - That is wrong; for, parity with the father be- 
ing dated in the text of Vr ihaspati (XLV) as a caufc of receiving indif- 
criminately two fliares of property inherited from the grandfather and of 

• A’*U.hsi,b M, ta ,rmjr ewe'll,- of jiP^eo fnmHi (ft't/J; tich co-itj’mli- one clq’Iunt, pn« at,f 
bwfti, *r-l £>e f=»7t M lortvxr «*• « ttii cifc. T. * * 
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wealth acquired by, the father himfelf, it is proper, that the father fhould 
have two fhares of the ejlate however acquired. , This - text does not relate 
to a • father eminent by his virtue : for brethren endued with good qua- 
lities cannot be equal to a. father endued ivirh the fanjs good qualities; 
the parity mull be deduced from the virtue of the brethren, and the ..Am- 
ple relation of the father. “ May divide the eftate” in the text of Go- 
tama (XX) mufl be expounded ‘ may obtain fhares. *• "If partition may 
take place even by the choice of the fons, may not a fon make the partition 
while his father lives ? No’; for he is in no text deferibed as the perfon, 
who makes the diftribution. /Therefore a father, induced to make a parti- tJ 
tion even by his fern’s eledtion of it, (hall take his own double fhare. Ac- 
cordingly, the latter phrafe, “while the father lives, if he choofe to divide 
it,'* is pertinent. < Confequently, if it be much againft the father’s inclina- 
tion, partition of wealth inherited from the grandfather fhall not be made ; 
for a fon is declared not to be his own mailer while hi? parents live (Book II, 
Ch. IV, v.'XVg). But fons, oppreffrd by a ftepmother or jhe like, may 
apply to the king, and obtain from their father a partition of the patrimony 
inherited from the grandfather j not a partition of wealth - acquired by the 
father himfelf, unlefs by his favour.' This is the whole meaning of the law. 

If a' gift to any fon be valid, why is not the allotment of a' greater portion 
to any one fon alfo valid ? Since there is nothing in the law to prevent* the 
inveftiture of- property "by an ail of the will in favour of another, declared 
in this form,-- “/let this chattel, quittingfme,>bccome his,” the gift is va- 
lid ; but an adt of the will in regard to partition, wherein unequal diftri- 
bution is defigned, and which -may be exprelTedin thefe .words, “ let this 
man have this as his fhare in right of filiation or the like,” being oppofed by 
the law (XXVIi and XXVlII), does not transfer property., Let it not be 
objeaed, that the additional words “in right of .filiation or the like” are 
nugatory ; and therefore the a& of the .will in regard to gift and to partition 
may be the fame: ' Were it fo, 1 as a gift in favour of a ftranger is' valid, fo 
would ,be partition’;* and the word fons,” and fimilar terms, in tile text of 
Yajnyawaicya and the reft (XXVT&e), would be unmeaning. How- 
ever, the gift of a'raan inftigated by luft, wrath orthe likc.ris not valid; as- 
hes been mentioned in the chapter on fubtraflion of gift. 


The 
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; ’The period; -when partition of wealth inherited from, a nee dors, may be 
made, has been alfo propounded by Go'tama^XX);'' “ If their mother 
be too aged to-bear more fons;” relates to the patrimony; which had def- 
cended from the grandfather j for, unlcfs the' mother be.-too aged to bear 
more fons, partition could not be made among cxifling fons, fince it is rca- 
fonable to teferve for thofe, who may be hereafter born, their right to the 
patrimony inherited from thef grandfather : and this isa mere inftance. com- 
prehending the cafe of J a father capable of connubial intereourfe, but refrain- 
ing from it 3 elfe the fon of another wifc v cculd have no. (hare. .This is*evi- 
dent in the text of Hatred a. < • i/'i * '• -) : >' r • j> *:< 

:■ > - r%% ‘.XCVTIL ; •>. 

-Na<reda: — When the' motheris too aged to bcar.more fons, 
-hnd all the fillers haye-been given, away in -.marriage, and 
. -'the -father , either-'refrains • from pleafures, or withdraws 
from worldly concerns, then Jhall partition, be made.* ,, ... 

• l „V. a .'•'«* iiV' •• '* , * 

. „• XC1X. • . ' 

tVhitr asp at! .:-^ArTF.R'< ; the-death:of ’both their... parents,- par- 
z/..tition; < , among brethren is ordained ;, and, even: While their 
•; . parents .are .living; it-is‘proper,’.if'the mother- be too aged 
■'■Vto, bear-more, . fonsb v .;.; " • <’ ; . 

.) Tinsitext of VRfnAsr ATl-alfo,rclatcs to, partition, of, properly left bv the 
grandfather. .’.If, tliares luvc, been .diftribiitedf altHoagh .-the mother were 
not too bged to bear more ‘fons, '.what -thould 'follow? -.Has a fon been born 
after partition, or hot?. 1 In the firtl,vafey,tl>= remaining, wealth, omitting what 
has been confumed, mull be brought'tpgcthcr.-'and a.lecond.diilribution mart 

be made : 'fortfoits,; though born >Fter'pirii’ ' daim-yZ’.-irf , ' \^atrimo- 
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“ is too aged to bear more fons s” may be explained as providing for the 
participation of a future fon, there is no proof, by which u can be efla- 
btilhed to propound a dilUnft authority for partition. However, property, 
ill diflributcd, muilbe again divided, 

C. 

Vr ihaspati — When a partition has been made between a 
father and his fons by the fame wife or by different wives,’ 
the fons, who may be born after the partition, Ihall inhe- 
rit the eflate of the father : 

2. A fon, bom before it, Ihall have no claim on the pa- 
ternal eftate, unlefs he reunite himfelf ; nor a fon, born af- 
ter it, on that of his brother : the duty of paying debts, 
and the right of giving, pledging, or felling, follow' the 
property inherited ; Jo that (he fon, barn after partition, 
rr.ujl pay the debts of the father contracted before it. 

What is the application of this text cited b) Raohosandava ard o- 
thers, which figntfies, that the fon, born before partition, Ihall have do claim 
on the fliare refers ed by the father wh*n he divided the ellate among his 
fons, nor on the fliare allotted to his brother by the fame partition, nor any 
pow er to receive or difeharge debts of in form'r coheirs ? and w hat is the ap- 
plication of the following text cited by J i'm u't a v a*h a w a and the reft? for 
a fecond partition is directed, when a fon is bom after the firfl. 

Cl. 

Menu — A son, born after a divifion m (he life time of his 
father, Ihall alone inherit the patrimony, or Ihall have a 
lhare of it vvith the divided brethren, if they return and 
unite themfelves with him.+ 

No , for thofe texts'may relate folely to property acquired by the father 

* Cit'd a onj mo j fly, but attr ba -d to Vr iha ex ti >a a fubfequent chap er T 
+ Quoted partially and anonymously in tH* place It is cited a large in Chaster VII and YHTj w ere 
the la? hermtich u other rife expounded. T 

L j himfelf. 
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himfclf. The reverfe fhculd not be affirmed, that the former text (XC1X) 
relates’ to property acquired by the fatherland this (GI) to wealth left 
by the grandfather. In the cafe of wealth inherited i fr6m the grandfather, 
fhould the prefcribed double fharc, received by the father, be con fumed by 
life, fans, bom after partition,' would be deftitute of property } but, in the 
cafe of his own acquired wealth, fmee the father miy 1 referve the greateft 
part of it, they will alfo receive allotments out of the’rertiainder of the for- 
tune referved : it is therefore proper, not to affirm the reverfe of tbdpropsfd 
ttpofition. JxMU*rAYA / HANA obferves, if partition of wealth inherited 
from anceftors be made before the mother be too aged to bear more fons, 
that partition is not proper j fince fons, bom afterwards, 'might be depriv- 
ed of fubfiftence (Book II, Ch. IV, VJ'XII)*".* -’"He confiders the hereditary 
means of fupport as intended by the word u< fubfiftcnce” firittij, which oc- 
curs in the text quoted. * But otfiers/Tinding the word 44 mother*' in every 
text, which requires the ceflation of her/periodical difcliarges, argue, tint 
the age of the mother is d' requifite condition of a diftnbution proceed- 
ing from the fonV choice,; ‘and' this’only regards wealth inherited frohr the 
grandfather. Then, if partition of property inherited from the grandfather 
be undertaken b/tlic-father’s choice^' the age of his wife would* not be a 
requifite condition ?. That* may* be rnfe.' »Xiet it«not be objected, that thlf 
would contradidl the text quoted (Book-II,' Ch. IV, v. XII^. The word. 1 
44 fubfiftcnce? ('iril(i) docs not figmfy wealth left by the grandfather. That 
term is employed by cxccllcnt.perfons of the prefrnt day,, as alfo fignifying* 
land, a corrody or the hke,*cven though acquircdby'a man himfclf j and it 
is fo tired by Vjjnya'neswara. This text, therefore, has the fame import * 
with one, which has been already quoted (Book 11,'Ch. IV, v. XIV): and, if 
fons apply to the king for partition, he mud inquiie, whether the mother be 
p id child-bearing j for, if they obtain partition on a falfe pretence, the rule 
ofVmtMo (CII) muft be ob feiied, that the brethren only (hall give a fhare 
/? (1 - fn Urh flfltr pannier, not tl.e father, fincc he has committed no 1 
nfienre. The text, which will besquoicd from Ya jnya'WAICYA. bears 
the fisme fenfe. But ir partulon be trade by the fatlrer’s cl-fiion, “ a foi, 
horn before it, Bull luve no claim on the pitirnul efiate, nor a foil, bom 
gfrer it, on that of his brother,’' and fo forth, as will be mentioned. 


Cau it e* , „ * umtfKtrv, t.i fjrxAfj* teJ fj« nviu utKr. l7 
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Vishnu Sons; with whom.the father, has made;a: partition,: 
. [halltgive'a lhare to another ’fon, who is bommfterit;.'? * 


- Hence/ ^vhile-the father/s right fubfifts, his choice alone determines the • 
time for making a partition e/Vhisown acquired wealth but, in the cafe. of 
property inherited, from anccftors, it is al fo re qui file, that the mother be pad 
childbearing; and, with 4 this. referuc, the father,. or (according .to another 
opinion). he or his fon, may choofe thejime : par tiiion. of ,botK ; foits: of prcr- 
perty may be made, .when .the father’s right terminates >by his'demtfe natural 
or civil. \ .Thefe are three, periods for making a partition,- according to JrtAff- 
TAVAit ana and. the reft. •' BatVijNYA^NE^w’AR'A' obferves , 4 hence, while 

* the mother -is capable of bearing more Tons,’ and the father is ftill attach- 

* ed to worldly matters, partition of wealth, which was inherited from the 

* grandfather, ..may . take .place by .the- choice of ^his. fons,- even againft/his 

* will.’ . He confiders the.phrafe, /‘ when; the mother is..eoo. aged to bear 
«* more fons,** as relating t<? wealth acquhed' ; by, the, father himfelf.r • i 


When the third meafure of the text of Na*redA (XCVIll) is read® inajhti*. 
vdpy cSaranl (VI), the- preceding phrafe,- which: literally fignilies “ when 
“ the mother's periodical unclcannefs has ceafed,” mull be confidered as de-f 
noting the impoflibility of her bearing more fons. , .The word hsaranfis ex- 
pounded, V having* quitted the- order of a houfeholder.’’. ' This cannot :be, 
queftioned ; as a.vaih repetition of the term ** f , having refigncd”';or:withdrawn 
from worldly concerns for,- when a, man; , abiding in -.his'Otvn •houfe,' but 
devoting hi mfelf wholly to the worlhip of- the deity; to' whom; he has . dedi- 
cated his fervice.-withdraws from worldly concems/'he hasirefigned/ but; ' 
when he enters into' the fourth order, he becomes :ari anchoret,; vEithcf^vayJ 
abdication is the, foie -ground, -on which his property is annulled.: Confe- 
quently, divefture of property happens three ways; * by degradation, ,by ; ab- 
dication or renunciation,’; and by natural death /'But tothis'maybe objcfled 
the cafe of a leper, wbofe property is dtvejled in none of tbofe modes. ' ' ’ 

A question may be here propofed for difquifition;if a man, ' furviving 
his Tcfignatioh of, worldly *. concerns, and urged,, by ; his -fate,, cohabit 
* ' , with 



( »J6 ) 

\uth Jus wife mil beget a fon, after Ins property Ins been divided 
among lus children, whit would be the conlcqucnce 9 It i- anfwercd, 
the father's prop rty bung duelled by abdication, winch is a - irtual gift, 
and the property being veiled in his fans without /my tOort on their 
part, how cm a child, born afterwards, hue an) clam thereon, \ hether 
it Ic, or be not, divided, fincc jt docs not belong to lus father? Bat, 
in the cifc ol partition made while the mother w as capable of bearing more 
children, a portion muflbe illotfcd toafjnborncft^rity under the authority of 
the law, for othcrw ife, the ph nfc, “if the mother be too aged to bear more 
children/* would be nugator} “And when ill the fillers arc given away tn 
marriage /* is added to (how the ncccITiry of bellowing them ir marriage after 
the death of the father, it docs not denote, fajs Ji mo'tavahas; , that par- 
tition cannot take place unlcfs the fillers lnve been given away m marriage \ 

’ cm 

Ca tya yana : — Out of property acquired by a fon, the fa- 
ther, if he le living, Ihall on a divifion oj the family receive 
two fh ares m Jome cafes, or half in others and the mother, 
if the father be dead, fhall take an equal fhare with her 
fon. 

What is the import of the firft hemiftich in this text propounded by 
Ca tya yana? Does it relate to property acquired by the fon, with, 
or without, the ufe of the patrimony, or to propert) of another fort- 7 Oi 
this point Ji mu tava iian a obferves, ‘ of wealth acquired by a fon 
4 through the ufe of the patrimony, the father Ihall have half, the fon, 

* who acquired it, two Ihares , and the reft, one (hare e eh but out of 
4 property acquired by a^fon without the ufe of the pa nmony th“ father 

* Ihall have two Ihares, the fon, who acquired it, Hull alfo have t\o 

* Ihares , and the reft are ndt entitled to any participation * According to 
this glojs, the fenfe is, becaufe the property was acquired by the fon It is 
confequently implied, that the father receives either half or two Ihares of 
■wealth acquired b) lus fon We muft not, with the northern Ra'ma- 
cr Tsiin v, fall into the errour of literally explaining the terms “ out of pro- 
perty acquired by i fon,” confidering “ acquifition *’ (arjana) as an epithet 
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of the other part of the compound (-citta) “ -jsealtb or property,” becaufe 
the rule exprefies, that 1 neuter derivatives of words denoting action are 
fimilar to nouns fignifying fubflance.* This has not the natural properties 
of fubflance. Whatever word occurs as the laft term in the appoGtion 
named JhaJkU tat purujha, is confidered as an accident or epithet of the pre- 
ceding term (whereas, in this inftance, the fubjeCV is placed laft (arjana 
vitta.) But in the inftance of the term “ front of the body ” (purva caya ), 
and fimilar forms of exprefiion, the exception is founded on the fpecial pow- 
ers of the word purva and the reft. Nouns of action are not of courfe con- 
fidered as epithets, becaufe they are fimilar to nouns fignifying fubflance; 
nor is their fimilarity to fuch nouns admitted for that purpofe. Muft not 
the fimilarity of verbal nouns to words fignifying fubflance be acknowledged, 
becaufe they are net treated like thofe words of aCtion, which bear the fenfe 
of conjugated verbs ? This objection may be anfwered by afking, are you 
then afhamed to fay, that neuter derivatives of terms fignifying aCtion are 
fimilar to thofe words of afiion, which take the inflections of nouns? Con- 
fequently, the parity of neuter derivatives, with nouns fignifying fubflance, 
only authorizes their ufe in the dual and plural numbers. As for the no- 
tion, that aCtion, being an aflemblage of Angle afts, is of courfe numerous, 
and may therefore be expre’fled in the plural number; that is futile. Were 
it fo, words of aCtion, bearing the fenfe of the verbal inflection (or of con- 
jugated verbs), would alfo exprefs multitude. Grammarians do not admit 
the unity of aCts naturally different and unconnected, fuch as gratifying, throw- 
ing, refpe&ing, and fo forth. Nor is it ufual to fa y “ boilings”, in J 'peaking 
of that aCtion in one houfe, where all the operations of the work are col- 
lectively performed. 

This is proper; for it is intended to fhow, that a father fhall take only 
two fhares out of property acquired by his Ion through the ufe of wealth 
common to all the brethren, and without employing the feveral property of 
the father. 

Raghunandana. 

But others hold, that the father (hall receive/or bis fare, half as much as 
be ivbo acquired it, if the patrimony were not employed ; for his fon acquired 
M m 



( i3« ) 

the property, and the father has only a claim in right of paternity : but, if 
the patrimony were employed, he fhall receive for his flare , out of the whole 
wealth, twice as much as he who acquired it ; becaufc he has claims both as 
owner of the capital and as father ; the acquirer or acquirers, whether one, 
two, or more, fhall only receive a third part. Since Tons have alfo an in- 
tereft in their father’s property, half the Ann is the only proper allotment ; 
and, that being the cafe, the father ought not to receive a double flare : * if 
this be alleged, the anfwer is in the negative ; for, although their intereft 
in his property be admitted, they have not immediate power to difpofe of it 
at pleafure. In fuch a cafe, ought the reft to receive a fhare, or not? They 
may have a fhare, A nee the claim of fons on their fathers eftate, during his 
life, is admitted for this very purpofe, 

Jimi/tavahana alfo propofes another mode of interpretation; * a father, 

1 who is endued with good qualities, fuch as feknee , lalour or the like, /hall 

* take half the wealth fo acquired ; but, if his claim be folely grounded on 

* paternity, lie fhall have two fliares.* Here, nothing is exprefsly faid in re- 
gard to the patrimony being ufed or not : but, as a fon partakes of wealth 
acquired by his father, fo a father is Iikewife entitled to partake of wealth ac- 
quired folely by his fon. This is the only accurate expofttion : but is it not 
at variance with the opinion, which maintains, that a fon has no property 
exclufivcly his cun ? Although the father be foie owner of the whole, both 
at the time of acquifition, and afterward ; Hill, when partition is made, a , 
portion fhall be allotted to the fon, under the authority of the law, in right 
of acquifition. 

But fomc expound the text, * the father fhalUiavc a double fhare, becaufc 
he acquired both the fon and the wealth.’ Confequently the fenfe is, * if 
there be a fon, the father, who acquires property, {hall receive two fhares:’ 
and, when partition of his own acquired avealth is made by the father, 
he fhall take half, or two fliares, at his option. That is not confiftent with 
the opinion cf J i mu tavahaka j for option, confidcrcd as arbitrary choice, 
cannot be limited to the alternative cf two (hares or g/'half. As for the fon, 
acquifition afl.rrttd c:\eerr.irg Ihn is partial, merely of cried becaufc a gift cf a 

* Ux fjrpliei froa ccrjcflorc, T. 

frt 
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fon has occured when a man gave away his whole eftate. It is therefore rea- 
fonab/e, that, as the fon partakes of wealth acquired by his father, fo fhould 
the father partake of wealth acquired by his fon. Confequently, fince this 
text may be adduced to fatisfy the queflion, what {hare fhould in that cafe be 
received by a father ? there is no good argument to fupport fuch a bad con- 
fir udl ion, as that •which had been propofed. 

This, however, is liable to objections. If a father have not property in 
his fon, then only can the acquifitionbe partial or figurative. Now fuch pro- 
perty in a fon mud be acknowledged; elfe, the rule of law, “ both parents 
have power to give, to fell, or to defert, a fon” (Book II, Chapter IV, v. 
VIII), would be unmeaning ; for gift or other alienation without property is 
impofiible. The exprefiion of the great teacher of logick,* “ God, to whom 
generated worlds truly belong,” could not be pertinent, unlefs a father had 
property in his fon. The Marcand'eya purana and other works record the 
fale of his wife and fon by the univerfal monarch Heris'chandra, to 
make good the facrificial fee of the fage Vis'wamitra, on the performance 
of the royal facrifice called rdjafdya: and the fale of the fage S'vnahs'eVh a 
by his father is recorded in Purdnas and other works. Yet, in fa ft, the 
fame ownerlhip of a wife'and fon, as of chattels, is not admitted ; for , were 
it fo, fons would be owners of each other after their father's demife. Let it 
not be argued, that fuch oivnerlhip does fubfift; but, as is deduced from rea- 
foning, veiled in each over himfelf ; and hence a fon, whofe father is dead, 
may legally fell himfelf. A fan would be the owner of his mother and fillers. 
Afow fons have net dominion over their mothers; nor /ball brothers alone give 
away their unmarried fillers : for that would be reprehenfible, while the pa- 
ternal grandfather is living. 

“ Hal?” (GUI) mufl here fignify equable part, by the rule, which ex- 
prefies, that equal parts are intended when the proportion is not fpecified. 
On the queilicn, whether that half be one /hare as the moiety of two, 
or half of the whole, JiVii/tava^ana lays, * half of the whole fum. 
For, if half of two fhares were implied, why not fay, ** or he /hall receive 
one f hare in ether cafes" } Since the term “ two fhares” mull have fome 


* Uoata^a'cha'rta. 


connexion, 
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connexion, therefore, to fatisfy the qucftion, two [hares of what ? * two 
fhares of property acquired by a fon’ muft be affirmed. Confequcntly, that 
being the fubjeft of partition, it is obvioufiy rcafonable to infer ‘ half of that 
property likewife, in other cafes* • 

If the acquifition be made on his brother’s flock, lawyers affirm it to be 
the opinion of Raghunandana, that he, who acquired the wealth, fhall 
in this cafe alfo have a double (hare; for Raghunandana fays, ‘when 

* the brother’s (lock was employed, the father fhall have two (hares, the 

* acquirer two (hares, and the reft one each :* and that ferns accurate. Or, 
if it be Raghunandana’s meaning, that the common flock was employed 
by him, who made the acquifition, fince it would otherwife be inconfiftenfc 
with the obfervation, * if that horfe be afterwards allotted to another, equal 
‘’partition would be proper; for the acquifition is made by the exertions 
‘ of the one, and by the labour of a horfe belonging to the other ;* what diflri- 
bution fhall be made, when the property is acquired by any one fon through 
his own labour on his brothers fock ? The anfwer is, the father fhall in that 
cafe have two (hares ; and both his fons, one fhare each. But, if it were 
acquired on his brother’s flock and on his own, by his own labour, the ac- 
quirer fhall have two (hares, the father two (hares,* and he, who fupplied 
funds, (lull have one t and in both cafes the reft of the brethen (hall be exclu- 
ded from participation. Such is the method confident with reafoning, to 
■which the law affents. 

If a man have Tons, and grandfons both in the male and female line, 
end fons of a granddaughter, and fome property be acquired by his fon’s fon, 
with fupplics out of his eftate, what is the rule of .adjuflnvnt in that cafe ? 
Some argue from the letter of the jphrafe, “ property acquired by a fon" 
(CHI), that what is acquired by a grandfon, is fitnilar to the acquifition of a 
Hunger. . Confequcntly, fince the funds and the perfon have contributed 
equally title acquifition % half belongs to the paternal grandfather, and half 
the grandfon ; but his uncles (hall have no (bare, for no text ordains 
their participation. That half, allotted to the grandfather, is confidcred as 
property acquired by him, through the means of the wealth adventured : 

"■ l JCRCC * wealth* acquired through the employment of hcrcditaiy pro- 
perty 
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perty fhallalfo be divided at the pleafure of ,the father., 'Is il not an .unjuft, 
difparity, that a.grandfbn„vhpfe own father is dead, /hall have a /hare of . 
property, which .has, been ^ ; acquired, by- the, fon of the common anceftor,- - 
through fupplies* .from, his father’s ellatc ^but'. that , the L% uncle, jfhould 
have no ihare of wealth fo acquired by,.a grandfon, .\yhofe own father "is 
dead? No; for there . is no.proof, .that the grandfon, whofe.own father is 
deceafed,. /hall in this cafe^haye any /hare : the word brothers”-occurs 
in the text of Yya'sa’ (CX ) >1 and.it does^not .follow', . that a brothers fon. 
and his uncle. (hall fiiare together^. ' '[ / . 

The opinion of thefe lawyers_is not approved.by Rachunandana ; for 
in expounding "the text of Yyasa, he. fays, “.brothers’ 1 are mef clyan'in- . 
ftance, frqm.which.uncles .and.the reft (hould be al(b uhderftood. > There is 
equal rcafon,' why fons/grandfons,' ; and. great 'grandfons. in the male line (hall . 
fhare in.the reverfion^pf. property.', belonging, .to’_the ^edmmon^anceftors 
for , the . fon. "..of a . . fon; alfo, - belongs ' to his ■ anceftor, • as r " the • fiave , of •. a • 
Have belongs to ’(he'. mailer • and fo -.doesrthe.- greatJ.grandfpn in 'the male 
line: this .alfo is’- reafqnablc^ ’ c May; noV the^ fame.be Affirmed .concerning . 
the. fon of. a daughter,.. "and the reft?: They- are- not fimilar, f for -their claim 
is weaker, ,,-iince they.confer, no jb'ehefit- cn , the ancejlor while a fon is liv- 
ing., mr JF it, he alleged, .firice a great; grandfon alfo^whofe father is. living, 
is disqualified Jor. the ^ pt rforman cej>f : 'olfeqmes ? t he h as n eft. an. equal claim; 
this argument is denied,- for, when'his father; dies;. he^may" havif a fimilar • 
claim ,ioitb fotu. This is affirmed, yconfi dering, only-, natural_.fitneft. • 

If, [therefore, property be, acquired by the fqny>fa . jfbn,tbrough fupplies from 
his grandfather’s, eftate, the. grandfather jJhall h ave half, r ; die uncles and the 
the, reft a Ihare each.and the grandfon, who acquired the property, two (hares: • 
but if.no fupplies were received from the grand fatherfs eftate, the im'cles and 
the r rcftlhaH not participate^ Thus may the law bcconcifelyflated. [ 

• ■ .Must not. the text, which ordains two (hares ; (CIli),.beconfidercd as re- j 
lating.to wealth .acquired .by a’ fon ? and there is cdnfequently no authority 
for the receipt.of two /hares byja grandfather. No; for it would be unequal, ; 
that the fon of a fon .fhould partake, of property acquired by the grand-- \ 
father himfelf, but - the ’ paternal grandfather (hould not participate in pro- \ 
' ‘ Kn ‘ petty ; 
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psrty acquired by bis grandfon. The word “ foil" is a mere inflance of a 
general fenfe ; elfe the fame term could not be fo accepted in the text of V a j- 
nyawalcya (XXVI). If it be a maxim, that the right cffucccflicn is 
reciprocal, then, fliould a grandfon, who is competent. to inherit the pro- 
perty of his paternal grandfather, die, would not the paternal grandfather 
be lus fuCccflbr, though his father be living? and hence the word “ Ton,” 
in the text of Y a jnyawalcy a (XXVi), may be taken as illuftratwg a 
general fenfe, from the coincidence of other texts (LXX1X); but in tins 
inflance there is no authority to fupport fuch an acceptation. Then a fa- 
ther would be alfo incapable of Succeeding to property which his fon ac- 
quired without employing the patrimony; .for the text, ordaining a double 
Ihare in certain cafes (C1II), may be explained in fome other manner as re- 
lating to a father deficient in virtue, not as r elating to property acquired with- 
out' ufitig the patrimony. Is not authority wanting toreftrift the text, which 
notices property acquired by a fon ; for the receipt of two Iharcs, when par-* 
tition is made, cannot be inapplicable to every cafe of wealth acquired by a 
fon before partition ? On this fome remark, that 1 the grandfon and great 
grandfon in 'the male line having an equal. title to inherit with the fon, it 
is reafonable, that.they fliould be equally bound to give (hares of what 
they themfelvcs acquire/ But in the cafe of anjftcquifition made by the fon 
of a daughter, fliould the property of the maternal grandfather have been, 
employed, he fliall take a (hare proportionate to the capital ufed, and the ma- 
ternal uncles and the reft. Jkall have no (hates ; but, if the acquifition were 
made without fuch ufe of property, the maternal grandfather (hall have no 
ihare. This mud be 'confidercd as the rule in the cafe of an acquifition 
made by a fon or by the fon of a daughter. 

j 

It has bfeen faid, this cfc>ntradi&s the maxim that the right of fuccefiion 
is reciprocal. It cannot be argued, that the rule is not infringed, if (he 
condition be added, in each other's life time. For, according to your opi- 
nion, a paternal grandfather takes a Jlare of property belonging to his grand- 
fon, whole father is living, but this grandfon does not immediately receive . 
a Share of the property belonging to his paternal grandfather. 


The paternal grandfather does not partake of the wealth acquired by his . 

grandfon, 
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grandfon, whofe own father is hung, but that father alone does participate ; 
for he has the chief dominion over theperfon, who makes the acquifition- 
and, hnce the acquiGtion was effe£led by tb* life of his funds, the paternal 
grandfather may tabs one fhare m proportion to the wealth empLyed , and, 
in this cafe, it is treated like property acquired by himfelf but afterwards, 
when the father makes a partition during his life-time, he {hall take two 
(hares, or half (for there is a difference of opinion on that point), becaufe it 
was acquired on funds b longing to his father. If this be denied, becauf*, 

\ ere it fo, a grandfather, diftnbuting property which has been acquired by a 
grandfon with fupphes from his (the grandfather’s) own weal h, muft give, 
to Tons more than is allotted as a due {hare lo the grandfon, who made the 
acquifition , but no {hare of fuch property would be given to the paternal 
uncles and the rc&, when partition of property was made after the death of 
the paternal grandfather which would be unequal, fince the grandfon receives 
a fi are of the wealth acquired by hts uncles It is anfwered, the maxim 
may be thus Hated, he, who would take a [hare of another’s property, if 
partition were made in his life-time, lhall give a fhare of his own property 
to that perfon if lie be living. 

If it be argued, fre* d* grandfather has dom nion over the fon of his 
/on, as a mailer has over the Have of his Have, therefore he {hall receive two 
lbares or the like, the atfu'r ts % the {hares are not in this cafe received in 
right of fuch dominion or ownerflnp. "Were it fo the father woLld take 
the whole wealth acquired by his fon But they are received und-r the au- 
thority of the t-xt and Of the maxim above ated Hence a fhare of proper- 
ty acquired by a grandfon, or remoter defeendant, whofe own father is li\» 
mg, is not received by a grandfather. If it be alleged, that the law on this 
point is founded upon reafon , for a father, although he have dominion over 
the whole property acquired hy^his fon, gives it to hts fon, he rauft give 
that property, fo acquired, to him, to whom he gives his own wealth, rare- 
ly to bis fn what is there contradiflory m this ? but, fincc labour is employ- 
ed in the acquifition,'; a greater fhare is afhgn-d by authors, as it were for 
the wages of that labour On this {framed refinement fomcjawjers ground 
a remark, that the anceflor {hall give two (hares to the acquirer icko is relat- 
ed to him through the medium of his fon, one fhare to each of the refl, ard 

reforis 
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refcrve for himfelf two {hares or the like according to circumftariCes^ 
But others argue from the opinion, in which the dominion of the furviving 
ancc/ior over fons, grandfons and great grandfons is maintained, that the 
paternal grandfather, having dominion over his grandftfn through the me- 
dium of his fon, {hall, when he divides the heritage, take two {hares or 
the likd in proportion to the life made of his property and fo forth : the 
father (hall not take that allotment, for he docs nor make the partition. 
The Whole of the remainder {halt belong to the acquirer ; but, his grand- 
father’s property having been employed, he mu ft give t.vo (hares to the 
grandfather, whofe claim is derived through his own fon. Confequent- 
]y, if the father of him, who made the acquifition, have four, and 
the paternal grandfather had three fons, five {hares muft be allotted to 
the father of him, who made the acquifition, and four to each of the reft; 
afterwards, when the father of him, who made the acquifition, divides the 
property in his life-time, he (hall fubdivide four of the fliares, taking two 
parts as his own due, and giving one to each of his fens: but he muft di- 
vide the fifth {hare equally with him, who made the acquifition; for it 
was not acquired by himfelf, nor by his father or other anccftor ; and the 
rule diredts equality where no other proportion is fpecified : if the acquirer 
die in the mean time, leaving no fori or grandfon/then, even though he leave 
a wife or dxffcrnt heir, ic /2ral2 he divided by the Father among his ions* 
like property acquired by himfelf.* 

In partition made by a father, how fhall property inherited by him from his 
maternal grandfithfcr, who left no daughter or nearer heir, be diftributed ? fiiall 
he take two {hares or the like, as if it were property inherited from the pater- 
nal grandfather, or may he Tefcrvc a confiderabl^ part of it, as if it had been 
acquired by himfelf ? To this queftion fome reply, that “ his own ac- 
quired wealth," in the text of VtsnNU "(XXV), fignifies that, which was 
gained by his own adt; but, what is received from the maternal grandfather, 
bein* gamed without any exertion on the pare of the father, is not acquired 
by his adt ; he {hall therefore receive two flnres or the like, as fuggeftedby the 
general rule. It fhould not be objedted, that, the text only aferibing to the 
father ar.d fon equal dominion over property left by a paternal grandfather, 

• It i» K! utit, on srgurtstt thn diflilbutm Si prowfctl. T, 

| they 

7 


( H5 ) 

tkey have not fuch claims in this cafe. Their equal dominion is a nccef- 
fary confequence of confidermg the term, “ property left by the paternal 
grandfather, 1 ’ as a mere in {lance of a general fenfe : elfe it would not be a rul*, 
that the father, being fon of one born blind, fhall take two {hares or other great- 
er portion of property inherited from the paternal great grandfather. Nor 
fhould it be obje&ed, thit the acquifitioa made through his own adt can only 
fignify a gain proceeding from bufinefs appertaining to him j elfe what is ac- 
cepted as a prefent, or cafually found m the middle of ihis own houfe, would 
not be his own acquired property, and bufinefs here fignifi-s his livelihood 
and fo forth, as the cafe may b- . confequently, m this cafe alfo, he may juflly 
referve the greateft part for himfelf, but he {hall only receit e two {hares or other 
fimtlar portion of property left by the paternal grandfather, fincc a fpecial law 
prei ents another diftributxon. The term, “ property left by the pa ernal grand- 
father,” mud be explained property inherited in right of affinity v,I ether it be 
received from the paternal great grandfather, or from the maternal grandfather, 
and fo forth, the father and fon have equal dominion over it. Nor ftiould it 
be argued, that property regularly defeending from anccftcrs is alone irtended 
by the term “ eftateleft by the paternal gnndfath-r and that any other 
property, whether left by a maternal grandfather or reeived m a prefent, o- 
the like, is regulated by the law, whi„h allows the ref rve of the greateft 
port A*ad fsvih There as no argument to prove, that an eftate devolving 
from the maternal grandfather and the reft is not confidered as regularly def- 
eending from anceftorst and legiflators have not diftinguilhed property de- 
volving eventually on collal rals or on defendants tn the female line* 


That reply is not fatisfadlory , for, when the heritage of one, who leaves 
no kinfman, devolves on a fellow ftudent or on a learned prieft, the father 
and fon would have equal dominion. In the cafe, where the Ion of a 
daughters fon does not fucceed to property eventually devolung on dijlant 
heirs, by failure of the direfi defeent in the toile line , furely that fon has 
no dominion if his father be dead j but, if his father be living, he is not 
even noticed. The very fame expofiuon is prope- in refpc<ft of the heritage 
devolving from the father of the paternal great grandfather, on the grandfon 
of his grandfon , for that has not regularly defeended from ancefl ors * But 

ritod,, defeent extends only toil* great grandfon . on faJareefhitntV^ e devo 
Wife S-c bat, aft r fame denatioas, the tible cf fo-erfbn* t tem to th- ImealjUcdxtd j 
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the heritage of the paternal great grandfather; fticceftively devolving on 
his fon and the reft, until it reach the great grandfon, has regularly def- 
cended ; in that cafe, the rule of equal dominion vefted in father and fon mud 
be argued: however, when a great grandfon,. whofe father and grandfather 
are both dead, fucceeds to the eftate of his paternal great grandfather, he and 
his fon have equal dominion. There is no obje&ion to explain “ property 
left by the paternal grandfather,” an eftate inherited in right of birth where- 
by the anceftor attains a region oF blifs ; for texts fliow, that a man reaches 
heaven by the birth of a fon, of a Ton's fon, and of the fon of that grandfon 
(CIV and XI}. 

CIV. 

Ya'jnyawalcya: — Through a fon, a fon’s fon and the 
fon of a grandfon, the father or anceftor obtains blifs in 
other worlds, immortality; and -heaven*. 

Some thus explain the text quoted ; world (tica), immortality ( ar.antya ), 
heaven ( diva) , are different regions of joy fo named; the region of blifs 
called diva, ‘and the folar abode (XI), appear to be the fame. But others 
fay, world (iCca) intends a region of joy ; by a fon, a man attains that re- 
gion; by a Ton's fon, he enjoys an endfefs abode there j and by th6 fon of 
that grandfon, lie reaches the fohr abode, a region of blifs funcriour to the 
preceding : by heaven (dha) is figmfied the folar abode ; for the general 
term maybe employed in a fpcciat fenfe; there is confequently no contra* 
didtion in rlicfc texts. This interpretation is unnoticed by other authors. 

CV. 

The hUhfibkdrata : — This young git), though foie, will be 
more efmaUc than a lmmhcd, for my loid will be re- 
lieved hoiji regret, attaining the Uifsful world through a 
. daughters fon. 
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Under the admiffion of the text, fines a daughter’s fon inherits in rigfif 
of birth, whereby .his anceftor attains heaven, he and his fon may have 
equal dominion in this cafe, as if the property had been inherited from the 
paternal grandfather. If this be alleged, the anfiver is, the term muft be 
explained, according to the opinion of Vijnya'ne'swara, property inhe- 
rited in right of birth unattended by any other reqir'/ilc caufe. By birth 
3lone property veils in fons 2nd the reft ; but it veils in a daughter’s fon'and 
Others by birth upon failure of fons and the reft. According to other ooi- 
nions alfo, it fignifies property inherited in right of birth' independent of 
the general failure of fons and other near heirs. Whence is all this de- 
duced? From plain reafoning: fince the term “paternal grandfather”, 
muft comprehend the paternal great grandfather, and muft exclude the ma- 
ternal grandfather, this interpretation alone is admiffibler • 

But others hold, that what is gained through" no affinity or relation, i$ 
acquired by the party himfelf; what is gained through fame affinity or re- 
lation, is comprehended under the term ‘left by the grandfather:’ in the cafe of 
a heritage devolving on aiearned prieft or a fellow ftudent,- there is no* ob- 
jection to admit the equal dominion of father and fon. Or what is gained 
in right of birth, may alone be denoted by “ property left by the grand- 
father:” elfr, fiiould the 'Father, through avarice or other motive, abandon 
the paternal eftate and .occupy the abode of his maternal grandfather after 
the deceafc of that anceftor, the fon, bom after partition mide by that fa- 
ther, when the eftate is r reduced-by confumption,' might bedeftitute of a 
maintenance. If it be alked, * is not this remark equally applicable whe- 
ther he have no property inherited from the paternal, or from the maternal, 
anceftor, but only property acquired by himfelf / and if the objection, 4 that 
the father has wilfully deprived his fon of a maintenance, (fince he aban- 
doned his patrimony, coveting the wealth of his maternal grandfather, and 
fince that patrimony has not been received by his fon ; f ad therefore the 
cafes are dtffimilar,-) be repelled, becaufe the grandfon 'or other defendant 
might, if he pleafed, take his (hare of the patrimony, Tinder the authority of 
the fubjoined text, “ Of wealth inherited from anceftors, even though not 
“ taken by the father, partition again extends to the fourth in defeent ; this 
“ is a fettled rule:” and if it be inferred, ‘ that the father is guilty of the 

fin 
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jin arifing from the defalcation of bis fan's maintenance, if he negleft, give 
attfl), or otherwife ciard n, the eftate of his own father/ they art fiver, the 
abfolute defed of property inherited from a father or paternal anccftor, and 
the divefturc, by partition, of property winch has be-*n inherited from a ma- 
ternal anccftor, are not firuhr. Their opinion is liable to objection. 

An obfervation fhould be here made The participation of a fon’s fon, 
Whofe father is dead, and of the Ton’s grandfon, whofe father and grandfather 
are both deceafed, is ordained by the texts of Ca' ty ay an a (LXXIX) f *wben 
partition is made by a father Hence partition b) a grand father, '"or great grand- 
father^ is furely valid and, if the common anceflor have no furviving fon, 
but have a fon’s fon, or a fon of a grand for, partition may be made for his 
fake by the grandfather, or great grandfather. It fliouldnot be objected, that, 
as a fhare is ordained for the wife, when partition is made for the fake of 
the fon, fo it is dire&ed, that {hares {hall be given to grandfons and the reft* 
end confquently partition (hall not be made for their fake, becaufe Tons alone 
arc mentioned in the text of Ya'jnyawalcya (XXVI), and becaufe the 
texts of Ca'tya^yana mav be fold) applicable to fuch caps Since a fon, 
a fon’s fon, and the fon of that grandfon, cquall) b-nefit the anceftor, con- 
tributing by their brth to his attainment of heaven, there is no argument, 
<r» which a difpan*) can be cftabhlhed but no fnare is allotted by any 
text, to the wife independent of the fon, { and it is therefore fit to eftablifli 
fuch an inference. A partition, made by a maternal anceftor m favour 
of a daughter’s fon and the reft, isnot'lcgal- but, if anyone make fuch a 
partition, m confaqtience of cbfcrvmg the prilhcc of diftrtbutions made by 
fathers, it is valid, prouJcJ all parties content; but not otherwife. This 
brief ftatement of the law mi) fufiice. 

CVI. 

Ya'j’.'Yawalcya, after premifinj partition by a father- Out, 

" bo is able to earn a lr-1 hot l and claims not a (hate of t!n 
ji t i-prof Tty, may bt difumtcd from the fnntly, on giving 
him fomc trifle as a coufideration to prevent future fltifc; 
or the portion of an Udc<l fon nn\ be allotted to the Frit 
born; or all the pus nn,- bate equal flr'-'cs. 
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The text is introduced in the Retndearaw itli this remark; 1 the Iemfia- 

• tor alfo propounds an exception to thefe two cafes/ Confequently, to d 
malevolent and indolent fon, who is able, but will not work, a fmall por- 
tion, merely for th^ means of fubfiftence, ihall be allotted, not a better por- 
tion than the reft, nor even an equal Ihare, if his indolence be not authorized 
by the father : and this takes efFdft, even againft the will of the parent ; for 
it is ordained by the law. However, this maxim concerns property acquired 
by thefons, not that, which has been acquired by the father or anceftor. The 
author of the Pracdia expounds the text, * giving fome trifle of fmall value, 
1 to prevent future flrife with his fons, dtfunionof religious ceremonies, or par- 

* tition, may be made/ Bhavade'va, th zMitacftiard, and the reft, furnifh 
the fame expofition. The term ( anihamdna J t which is explained malevolent in 
the preceding comment, more properly fignifies not wanting the wealth of his 
father. How fhall he find means of fubfiftence without partaking of the pa- 
trimony ? therefore does the legiftator add, “ who is able that is, able to 
earn a livelihood without receiving a J hare of the patrimony. The context 
fuggefts this fenfe. The fons of this coheir might difpute the equity of the 
partition, if their father had been difunited from the family, with a tri- 
fle given to him; but, according to this laft opinion, in which the verb lb is ta- 
ken in its fenfe of * ftrive/.if future contcftsbe prevented by his voluntary ac- 
ceptance of an inferiour fharc, it is alfo prevented by his voluntary renuncia- 
tion of his own right. This is liable to objection ; for a fine to the king is de- 
nounced (CCCLXX VIII) againft him, who voluntarily accepts an inferiour 
(liar a and afterwards dijputes the partition, not againft him, who voluntarily re- 
nounces his Ihare and after-wards revives his claim . The laft opinion mull 
be therefore admitted, taking the text in its literal fenfe (that f me trifte 
muft be given by way of fare to prevent future ft rife): and in this cafe of parti- 
tion by a father, fhould he give no fharc to any one fon labouring under no 
legal disqualification, fuch as expul Con from his clafs or the like. It muft 
be remembered, that fuch partition is cxprcftly declared invalid. This 
text muft be alfo adduced in the cafe of partition made after the death of 
the father, fornoother text has been delivered byYAj kvaw a lcya; and 
the rule is propounded generally by Menu. 
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CVII. 

Menu : — If any one of the brethren has a competence from 
his own occupation, and wants not the property of his fa- 
ther, he may debar himfelf from his own {hare, fome trifle 
being given him as a confideration, to pi event future fir if e. 

"The text is thus expounded in the Pracaia ; fhould any one of undivided 
brothers, through lazinefs or knavery, make no exertion for gain, that is, 
ftrive not to improve the former ftock nor to acquire other wealth by agriculture 
or the like, he may be debarred from his /hare, or in other words excluded from 
participation in the wealth acquired by the reft of the brethren. But there is 
nothing to prevent his receiving a /hare of the original ftock. Hence that 
fhall be received by him. > However, the legiflator diretts , that a trifle (hall 
be given him for his maintenance i and that trifle (hall be allotted out of the pro- 
perty acquired by his brothers. This allotment is founded^ on the near con- 
nexion between the wealth formerly pojfcjfed and that now acquired. But his not 
receiving a fh are proportionate to the whole eilate is, the confequence of his 
knavery. From the expreflion ? “ able' 1 or competent, it follows, that one, 
who is’ unable to ajjijl the common exertion for gain , fhall receive a fhare pro- 
portionate to the jvhole eftateT Helayudiia expounds the text as follows j 
to him, who takes not his own lhare, a trifle muft be given to prevent future 
ftrife with his fons, and partition may then be made.' The text of Menu is cited 
in the Retnacara with this remark, * the legiflator declares the fame/ JtVitf- 
tavahana, Raghunandana and others concur in the fame expofition; 
bat they explain 'giving him fome trifle for his maintenance/' giving him a 
a handful of rice or the like. The meaning is, lie# whb is able to fubfift by 
his own occupation, and accepts not a (lure of the joint eftate, but on the con- 
trary renounces bis own right, muft be fupplied, when necejfary; by his brothers, 
out of the (lures they have feve rally received. The text of Na'reda bears 
the fame import, fays Heea'yudha quoted by Misra. 

1 - / 

CVllI. 

Na'keda: — He, who, being employed in the affairs of the 
family, performs their bufinefs, receiving no Jhare in the 
original partition, fh’allbe fupplied by his brethren with food, 

raiment 



( *5* ) 

raiment and beafts of burden, to complete for him his full 

jhare. 


The commentators meaning is this ; if any one of the brethren, generoufly 
declining to receive his (hare when partition is made, afterwards claim it, the 
property fhall not be thrown together, for the purpofe of making a new par- 
tition on his account; but his fhare fhall be made up by the reft of the bre- 
thren, contributing fcverally and proportionally a part of theirs ; in this man- 
ner fhall his fhare be alloted to him. Confequently, from the ambiguity of the 
phrafe, the import of thefe texts fliould be applied to all thefe different cafes. 
The author of the PracaSa , and Misra, think the right of filiation and the like 
fo indefeifible that, if a fhare be not received when partition is made, it* 
may be of courfe obtained by the, party himfelf, or his fon, choofing to claim, 
it at a fubfequent time. The opinion, delivered in the Retnacara, fhall be 
hereafter elucidated. 

One, being employed for the benefit of his family and relations, performs 
their bufinefs, or work adapted to provide their fubfiftence, and takes not his 
fhare of the patrimony; if he fubfequently claim his allotment, he fhall be 
fupplied with food, apparel, beafts of burden (mentioned merely by way of 
illuftration), and other things, fuch as grain, filver, gold, ornaments and the 
like ; and a full fhare fhall be thus allotted to him. The text is fo explained 
by Misra and the reft. But the author of the Retnacara confiders the ex- 
preffion, “ employed in the affairs of the family/* as intending a brother 
tminent by his good qualities. 'For inftance j being employed in providing 
for the maintenance of his brethren, their families, and his own, he performs 
that bufinefs ; he conducts agriculture, or tranfaifts purchafe and Talc 
or the like ; he fhall therefore be advanced by the reft of the brethren, 
who perform not fuch work i confcqhently, on account of his virtue in exert- 
ing himfelf for the maintenance of the family, a fuperiour allotment of food, 
clothes, beafts of burden and the like fhall be given to him. Ji'mu'tava- 
h an a and others concur in this expofition. As a better allotment of food, 
clothes and the like fhall be given to him, who labours for the fupport of the 
united family, fo a worfe allotment fhall be given to that brother, who does 
not make any exertion to fupport it, though able to do fo: and, -- 
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partition is made, a greater or better fliare muft be given to him, bywhofe 
exertions the members of the family live j and he, who i6 able but does not la- 
bour for their fupport, fliall be difunited from the family, giving him a mainte- 
nancconly, as diredted by Menu (CVII). The fame rule is applicable to 
the cafe of partition made by a father. Such is the opinion delivered in the 
JR etnacara. and this we hold reafonablcj for Vya'sa praifes them, who make 
exertions for the behoof of othejs . 

C1X. 

Vya'sa : — Useful is the life of him, by whom, while he fur- 
vives, priefts, and kinfmen fubfift. Who is there, that 
does not live for his own benefit ? 

Partition with fons begotten on a wife by an appointed kinfman, and 
other adopted fons, will be confidered under the title of partition after the 
death of the father. If an acquifition be made through the co-operation of 
all the brethren with their father,, an unequal diftribution fhould not be made 
in confideration of filial piety, of a large family to maintain, and the like, nor 
in right of feniority and fo forth ; as has been already noticed. Here a quef- 
tion occurs for difeuflion : if there be four brothers, the father of whom is 
living, and who arc all (killed m their duties ; but one acquires a piece of land, 
tiding under his father’s inftrudions ; what form of diftribution (hall in this 
cafe be followed ? Does that land belong to him alone, becaufe he made the 
acquifition f or is the acquifition confidered as made by the father, becaufe 
he partly contributed to it ; and fliall all the brethren therefore partake of it ? 
In reply to this queftion it is afked, was this land or other property purchafed, 
or received as a prefent, or othervvife acquired ? Either the purchafe was made 
with the father’s fandion on a reference to him in words to the following ef- 
fedl, at the time when the bargain was propofed, “ this man offers to fell me 
this property 5 what fhould be done ?” or elfe, the purchafe or other acquifi- 
tion was made by the fon, receiving exprefs orders from his father to effed it. 
In the firft cafe, the price being paid out of his own feveral property; or in 
the cafe of a prefent received, which was not intended Tor the father, the do- 
nor not having faid, “ deliver this to thy father;*’ the land fopurchafed or 
re cen edit the foie property of the fon. In the fecond cafe, it belongs to the 

father : 
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father : but, if the price were paid out of the Ton's own feveral property, 
and he merely termed it the aft of his father, through the ingen uoufnefs of 
hisdifpofition, the fon (hall have a {hare; and it {hall be proportionate to 
the wealth inverted.. But the perfona! labour of the fon belongs to the fa- 
ther j for the fon is his reprefentative and fubjeft to his power (Book If, 
Chapter IV, v. VIII). Let it not be argued, that the fon can have no fe- 
veral property, fince his father is owner even of that, which is acquired 
by him (Book III, Chapter I, v. LII) ; how then Ihould he have 
a fhare of the acquifition ? That text is confidered by Ji'mu't av/. 
SANA and the reft, as merely intending, that a fon, whole father 
is living, is not his own’maftcr even in refpeft of his own acquired wealth. 
For, if Tons and the reft have not property in that, which they earn, 
there could not be an acquifition made by them ; fince acquifition figni- 
fies fuch an aft, as becomes a caufe of property vsfled in tbs agent. Elfe, the 
father having property in that, which was acquired by his fon during his life- 
time without ufing the patrimony, all the brethren would have equal /hares 
after his demife. It would follow, that fons and the reft would lole all re- 
ligious rites, which muft be defrayed with money ; fince the father’s pro- 
perty would be revived in that, which he himfelf gave to his fons. Con- 
fequcntly the facrifice witlr the moon-plant could not have been accompllfli- 
cd, as recorded in the Mabdbkarata, by Bhu'ris'rava during the life of 
VA^imfc a, nor other ceremonies by other perfons during the life of their 
father. Va'ciiespati Biiatta'charya concurs in this opinion, and, 
in the text of CaVya'yana (Book I, v. VIII) which forbids the lending 
of money to women and the reft, their inability to acquire wealth is the mo- 
tive of the precept ; accordingly children or minors, not fons, are there 
mentioned. 

But others argue from the text, which cxprcftly declares the right 
of a father and the reft to wealth acquired by a fon arJ others (Book Ilf, 
Chapter I, v. LII), and from the maxim * what is dear /hall net be cx- 
• plained by inductions from other premifes,’ that a father f and the reft 
have owner/hip : a right, proceeding from acquifition, fir ft veils in 
the fons ; aftcrv.ards, property alfo veils in the father by realon of the Ton's 
right, which is fubfervient to the father’s. But the owner/hip of the 
Q^q foa 



( >54 ) 

fon is not devefted ; for a text declares property common to the mar- 
ried couple ; and there is no inconfiftency in the contemporary property of 
father and fon, any wore than in the property of a wife, while her huiband 
lives. The abfolute right, and independent power, of a wife over that which 
is given to her by her hufband, and of a fon, over that which is given to 
him by his father, mud be eftablifhed ; for texts declare the feveral pro- 
perty of women; and it muft be inferred in other cafes, from parity of 
reafoning, Jincc the religious ceremonies of tons and the reft muft be 
defrayed. After the death of the father, another coheir fttall receive a fhare 
of fuch property; as appears from the expre/fion, with fupplies from the 
common eftate,” in the text of Vya'sa (CX) for' that may relate to 
an acquifition made while the father was living, as well as to one made af- 
ter his deccafe. 


. CX. 

Vyas a: — If a coheir gain horfes, elephants, cars, or wea- 
pons of any fort, by his own valour, or the like, but with 
fupplies from the common eftate, his brethren/ or paternal 
uncles , fhall be fharers of it : 

2. • A double fum is ordained for him; and the other par- 4 
cencrs muft (hare alike. 

As a fon has a fhare of wealth acquired by a father, fofliall a father par* 
take of wealth acquired by his fon. Even according to your opinion* 
the independent power of a fon, after partition, over his whole property, 
as intimated by Catyavak a (CIII), muft be acknowledged upon argil- 
r'iixts tbvious to common fenfe. The word “fon," in that text, muft figni- 
fy one v. ith whom partition Ins not been made. Or the Ton’s tide 
can Cing property to veft in the father, is again revived in regard to wealth 
ghen to him by his father. On this point no difference of opinion appears 
in the and other works : for it is faid in^thc Ran. {corn, in the 

ch-p’rr on the cm-.ncipaticn of Haves, ‘ the maficr lias no power over 
* property ghrn by him, through favour, to his, flavc j* and the texts 
» of Mt kit and others (Bod!: HI, Chap. 1, v. UI a and Till z) z:c 
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cited tojhozo thi reverfe in other cafes. Misra concurs in that expofmon. 
Since the ownerfhip of a wife in that kind of wealth, which is called the 
property of women, is propounded by a fpecial text, her hufband alone 
is owner of every .other kind of property. The prohibition of lending 
any thing to women and the reft, as promulgated by Catya'yaka under 
the title of loans (Book I, v. VIII), is founded on their want of pro- 
perty. However “ infant," there denotes a child, whofe father is deceafed: 
it is merely an inftance, comprehending a fon, whofe father is living j as 
has been already mentioned. They thus expound the law. 

A father has property in his fon, as in grain or the like, becaufe he 
begot that fon. A hufband has property in his wife, as the receiver of 
a prefent has in grain, cattle or the like, becaufe fhc was given to him by 
the perfon who begot her. A mafter has property in his Have in right 
of purchafe or the like. Hence, under the rule, that * whatever is acquired 
‘ by a man himfelf, belongs to him/ a father has property In that, which is 
acquired by his fon and fo forth. But, in the cafe of female property receiv- 
ed through favour, and fo forth, a ftrangcr may have full dominion over 
it, with the afient of the woman’s hufband. Yet in the cafe of female 
property given by the mintin' s father, wc do not, they fay, fuppofca right 
different from that which is ejlablifted by the law. 

If it be afked by way of objection, how can the debts be paid, when 
partition has been made during the life of the father ? the anfwcr is, they, 
who enjoy fharcs, muft difeharge the debts. Here a queftion occurs for 
difeuflion. The father has two fharcs of property left by the paternal grand- 
father, and the fons have oqe fhare each j the father flnll tbercfr; fufhfn two 
parts of the debt, and the fons one part each : this is indifputable in the 
cafe of a debt contrafled by the father, but may be difputed in the cafe of 
a debt incurred by the paternal grandfather ; for the payment by the fon is 
productive of no benefit to him, and payment by the father alone is bene- 
ficial. * 


CXI. 

Na'reda : — -What remains of the paternal eftatc, out of 

v/liicb 
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which the debts of the father have been paid to thofe, to 
whom payment had been promifed by him fiiall be di- 
vided among the brothers; care being taken, that the 
father continue not a debtor. 

Lct it not be argued, that, becaufe this text fliows it neccflary to 
pay the debts of the father, when partition is made among brothers 
after his death, furely his debts mud be paid, when partition is made 
in his life-time : and fince it appears from the term “ fucceflively due,” 
in the text of Na'reda, which has been cited under the title of loans 
(Book I, v. CXCVIII), that the debt of the grandfather firft devolves on the 
father, and afterwards on the fon ; and fince it muil nccefiarily be paid by the 
grandfon, being due by his father, the grandfons fhall therefore contribute 
one fhare without intered (Book I, v. CLXVII 2), and the fon of the origi- 
nal debtor two fhares with intered. From the form of the phrafe, ** out 
of which the debts have been paid,” it appears, that they mud be paid pre- 
vious to partition. Now they cannot be then paid by the grandfon ; for as 
yet he has no property, and he is not the perfon, who makes the didribu- 
tion: it is therefore proper, that the fon Ihould make the partition after 
firft difeharging the debts with intered. Again-; when partition is made 
by a father, a fhare is allotted to the grandfon, whofe own father is 
dead; but, fince the law doss not make him, liable for the debt of 
his paternal great grandfather as well as for that of his father, it fhall 
not be difeharged by him. But the father mud likewife difeharge the debt of 
his grandfather ; for it ought to have been paid, in the fird indance, by the 
grandfather. But, if he be then unable to difeharge it, or the term be 
yet incomplete, let him require from his fons and grandfons an immediate 
promife of payment ; the debt of a paternal ^great grandfather or remoter 
ancedor mud be fubfiquently difeharged in confcquence of fuch promife. In 
like manner a promife of paying intercfl on the debt of the paternal grand- 
father Ihould be required. But, if there be no property left by the paternal 
grandfather, and only property acquired by the father, then, fhould the 
father, making a partition, referve the greated part for himfelfand give an in- 
ccnfiderable allotment to his fons, how Hull the debts of the father and 
grandfatl er be apportioned? If he divide the edate at his pleafurc, then, 

/- fiiouJd 
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fhould the father referve the grcatcft part of his fortune burdened with & 
fmall part of the debts, his fons will be diflreffed , or, if he diftribu e his 
fortune like property inherited from the grandfather, ftill the fons vviii be 
diftrefled. Therefore the matter rauft be thus reconciled the father fpor- 
taneoufly difcharging the whole debt, may diftnbute the remainder -amo^g 
his fons at his pleafurc But, if the debts exceed the property, let him 
guc fome wealth to the fons, and aflefs the debts in proportion th-reto. 
Ho ’.ever, fons fhould , xvithout exafion, xohmtznly bear their father’s bur- 
den But, if the father fraudulently or truly fay, “ my debts exceed my 
“ eftate, how then fhould I give (hares to my fons ?*’ and his fons reply, 
“ gihe us (hares of the eftate, burdened with proportionate (hares of the debt*/ 1 
there is no law to authorize the independence of fons hov\c\cr, the matter 
fhould be adjufted by the impartial decifion of arbitrators, This is founded 
on the reafon of the law If there be property of both kinds, acquired by 
the father, and inherited from the grandfather, and alfo debts of both fo-ts, 
then the d-*bts, incurred by the father or grandfather, (hall be diftr'buted m. 
the fun* proportions with the prop-rty the fortune of the father, and the 
debts with which it is burdened, ftiall be treated as the eftate of the father, 
the wealth left by the grandfather, and the debts charged thereon (hall be 
treated as the eftate of the grandfather This has been fufficiently difcuffed. 

How can partifition,^ made during the life of the father, be called inheri- 
tance ( dafabbaga ) ? When inheritance is explained ‘ the heritage which is 
(hared* the portion given by a father in his hfe-ume being received in right 
of affinity, and heritage figmfying wealth held as property in right of 
affinity after the property of the form*r owner has expired, and that 
being here connefted with partition, the defcription is unexceptionable Ac- 
cording to the opinion, in which inheritance is explained partition of heri- 
tage, fince.it only becomes heritage by the aft of partition, heritage is here a 
fubjeft: effefted by aftton, 9 as in the example, " he mal es a pot ’ But 
according to the opinion, rn which inheritance is explained participation or 

* Subjefl, tn philofoph cal grammar u of three kinds 
frdfia an eiF ft prodj~cd by cotijnnftio disjuaftioc the like, vr ebjut al enay tbe firn ef lat fxb 

Jlance ex g vifits the city 

v eatja when th“ fublsnce remains bat its form ts changed ex g nan.es a bracelet of golt 
*iirvarija, when an eff ft ts praia i by aftion, where the fora r o'" h- fabfti* ce is cot ccrfi * r 
cd ex g m fces a pot, or a caret T 

r r o^ nerflup 
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which the debts of the father have been paid lo tliofe, to 
whom payment had been promifed by him fliall be di- 
vided among the brothers; care being taken, that the 
father continue not a debtor. 

Let it not be argued, that, becaufe this text (hows it neccffary to 
pay the debts of the father, when partition is made among brothers 
after his death, furely his debts muft be paid, when partition is made 
in his life-time : and fince it appears from the term “ fucceflively due,” 
in the text of Na'reda, which has been cited under the title of loans 
(Book J, v, CXCVIII), that the debt of the grandfather firft devolves on the 
father, and afterwards on the fon • and fince it muft necefiarily be paid by the 
grandfon, being due by his father, the grandfons fliall therefore contribute 
one fbare without intereft (Book I, v. CLXVII 2), and the fon of the origi- 
nal debtor two lhares with intereft. From the form of the phrafe, “ out 
of which the debts have been paid,*’ it appears, that they muft be paid pre- 
vious to partition. Now they cannot be then paid by the grandfon ; for as 
yet he has no property, and lie is not the perfon, who makes the diftribu- 
tjon: it is therefore proper, that the fon ftiould make the partition after 
firft difeharging the debts with intereft. Again-; when partition is made 
by a father, a fhare is allotted to the grandfon, whole own father is 
dead; but, fince the law does not make him liable for the debt of 
his paternal great grandfather as well as for that of his father, it fliall 
not be difeharged by him. But the father muft like wife difeharge the debt of 
his grandfather ; for it ought to have been paid, in the firft inftance, by the 
grandfather. But, if he be then unable to difeharge it, or the term be 
yet incomplete, let him require from 'his fons and grandfons an immediate 
promife of payment : the debt of a paternal jjreat grandfather or remoter 
anccftor muft be fubfequently difeharged in confequence of fuch promife. In 
like manner a promife of paying intereft on the debt of the paternal grand- 
father ftiould be required. But, if there be no property left by the paternal 
grandfather, and only property acquired by the father, then, ftiould the 
father, making a partition, jeferve ihe greatefl part forliimfelf and give an in- 
ccnfidcrable allotment to his fons, how Hull the debts of the father and 
grandfather be apportioned? If he divide the eftate at his pleafure, then, 

ftiould 



( *S7 ) 

fhould the father referve the greateft part of his fortune burdened with d 
fm all part of the debts, his fons will be diftreffed ; or, if he diftribute his 
Fortune like property inherited from the grandfather, ftill the Tons will be 
diftrefled. Therefore the matter muft be thus reconciled : the father fpor.- 
taneoufly difcharging the whole debt, may diftribute the remainder -among 
his fons at his pleafure. But, if the debts, exceed the property, let 'him 
give fome wealth to the fons, and afiefs the debts in proportion thereto. 
However, fons fhould, without evafion, voluntarily bear their father’s bur- 
den. But, if the, father fraudulently or truly fay, ‘\my debts exceed my 
** eftate, how then fhould I give (hares to my fons ?’* and, his fons reply, 
“ give us fhares of the eftate, burdened with proportionate (hares of the debts;** 
there is no latv to authorize the mdependence.cf fons: however, the matter 
fhould be adjufted by the impartial decifion'of arbitrators. Tilts is founded 
on the reafon of the law. If there '.be property of both kinds, acquired by 
the father, and inherited from the grandfather, and alfo debts of both forts, 
then the debts, incurred by the father or grandfather, (hail be diftributed in 
the fame proportions with the property : .the fortune of the father, and the 
debts with which it is burdened,, (hall be treated as the eftate of the father; 
the wealth left by the grandfather, and the debts charged thereon, fhall be ‘ 
treated as the eftate of the grandfather. This has been fufnciently difcufled. 

How can partifition, made during the life of the father, be called inheri- 
tance ( dajabbjga ) ? When inheritance is explained 4 the heritage which is 
(hared* the portion given by a father in his life-time being received in right 
of affinity, and heritage figmfying wealth held as property in right of 
affinity after the property of the former owner has expired, and that 
being here conneQed with partition, r the dcfcription is unexceptionable. Ac- 
cording to the opinion, in which inheritance is explained partition of heri- 
tage, finceit only becomes heritage by the a£l of partition, heritage is here a 
fubjedt effe&ed by adbion, * as in the example, “ he makes a pot.” Bat 
according to the opinion, rn which inheritance is explained participation or 

• SuljtU, n pStcfophical gra-s-aar, is cf three kind. 
frafja, aa eir*A prod j~cd by coopnflwj, disjJafbox. a^d the like, latic^a a' -tin* the f.rrt tf /«' f*h- 
fiatet ; ex. g. Tiiltt ibs ary 

Vieiiye, w v -itbe fs3 1 J~cs tsanu, but m farm » changed. ex. g sake* a bracelet ofgo.d. 
t rrvcrtja, an efT'ifl » p-ad ac-d by afhon, where th~ fbrscr ihaxj cf the fatSaxec h so* cr* '* 

ci ; ex, g. ahi po*, or * cir ??:. T. 

Rr 
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osvnerflrip of heritage, owncrfliip being fully verted in fons and the rert 
after partition, the wealth is heritage ; inheritance, confiding in ownerflrip 
predicated of them, may be predicated cf hirs as far as the fourth in defeent. 
This has been fufficiently explained. 


CMAfTTK 
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CHAPTER III. 

ON PARTITION AMONG BROTHERS. 

A FTER the natural or civil death of the father, either let the fens Ii\d 
together, or let them divide the paternal eftate. This alternative is pro- 
pounded by Menu (XVIII). Let the elded fon, in the mode abovemen- 
tioned (Ch. I, Scdt. I), undertake his fathers charge and fupport all the 
brethren, and let them thus live together; cr let them live apart : and that 
living apart is adopted for the fake of religious duties; for, by tho perform- 
ance of all rites, conflant, cccafionaJ, and the re/I, out of feveral property; 
the confequent merit is feparate and /hared by no other. A feparation of 
abodes is therefore morally right, not caufed merely by the perverfenefs of 
Coheirs. May not coparceners feverally perform religious rites? No; for 
it is a certain rule, that the intention of the law is fulfilled b oXnce perform- 
ing a fingle religious rite, which is defrayed out oF the common property. 
Since it does no*t repeatedly occur, it js cuflomary to perform it once Only: and 
the Tons of a king, not being feparately confccraied to the regal office, unlefs 
partition be made, are not entitled to perform the facrifice called Rdjaftiya 
and the like, which mud be done by a monarch. As for the duty of vo- 
luntary gifts and fo forth, religious offices may be multiplied, even 
without partition, by the repeated performance of that duty; but conftant 
and occafional rites arc fully performed by a /ingle celebration, 2s has 
been already mentioned. Still however, in fame circumftsnces, as intis* 
of the putr/Jkti facrifice for the fake of obtaining offspring, religious 
are multiplied by the feparate performance cf religious ceremoa^ 

•without partition. ' 

This partition fhsuld he made with mutual kindneff' * 
confuted in the Jbrhrtia* 
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CXII 

The Henvansa * — No doubt, Indr a 1 the mutual flrife of bro- 
- thers and of friends gladdens their enemies. 

It is requifite, that the mother be alfo dead, before paftition can be made 
by brothers after the dcceafe of their father 

CXIII 

Vy asa* — For brothers a common abode is ordained fo 
long as both their parents live, but, by making a partition 
after the death of their parents, their religious duties are 
multiplied. 

If it be argued, that, becaufe brothers are enjoined to live together while 
their father and mother both )furvive, partition is fuggefled when one of 
them, namely the father, dies, that is denied for it is a rule, that what 
occurs firfl or lad in the apportion called divandwa, is accepted , each is 
meant. The mother and father areboth fuggefled by the word “ parents ** 
(pitrau), a term .formed by the omiffion of one word (main), which 
is underflood in this expreflion, and each of the terms fuggefled relate 
to the word “live ** the phrafe is therefor- explain-d, * fo long as the 
mother lives, and fo long as the father furvives ‘ Elfe partition would be 
directed by this text, when the mother alone was dead The text of Yaj- 
n yaw a lcv a muft be explained as figmfymg, that partition may be made 
after the death of both parents, fince it has the fame import with the te\t 
of V\ A 5A* 


CXIV 

Ya'jv\ awalcya: — Let the Tons, after the death of their 
parents, equally fhare the affets, and equally pay the debts 
of the deceafed. 

Ldt it not be argu-d, that, on the contrirj, tons arc enjoined to live to- 
ft th-r aihile ho’lt their parents fumac, but may dnulc the clfatc ashen 
enher of them dies Sasc’ha eaprefd) deda'cs, that partilion cannot he 
_ ni3 dc a hilt cither cf them furvnes (XVII) C\V, 
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Vrihaspati : — On failure of both their parents, partition 
among brothers is ordained. 

That is, on failure of their father and of their mother. The fenfe is the 
fame in the text of VvA'sa. While the father lives, let no partition be 
made, becaufe fons have not power over his efFe&s ; but why Ihould not 
partition of the paternal eftate be made while the mother lives ? To this 
fome lawyers, adopting the opinion of Ji'mo'tava'hana, reply ; ‘ parti- 
tion of the paternal eflate, while the mother lives, is not morally right/ 
Confequently the prohibition againfi: dividing the patrimony while the 
mother lives is a tasral precept like that againfi eating fiefti-meat on the 
eighth day of the lunar month and fo forth. Hence the fin of infringing 
a prohibition is the confcquence of^ making fuch a partition. Or an ex- 
ception is fuggefted by this text: it is not morally right; that is, it does 
not multiply feparate religious duties : they are not feparately multiplied 
while the mother lives. Confequently the fenfe of the text (XVII) is de- * 
duced from what has preceded : fons are not independent, that is, they are 
not entitled to make a partition and fo forth; they are not independent 
while their relation to a furviving mother fubfifts. Such a partition is in- 
valid in refpedt of religious duties, and is only valid in refpeft of pro- 
perty. Hence, ^vhile the mother lives, all participate in every religious * 
rite, even though feparately. performed. Accordingly, as partition is 
made while the father lives with his confent, fo, reafoning from analogy, * 
while the mother furvives partition mull be made with her confent. 
But, in the one cafe, fince the father has dominion over the eftite and over 
his fons, he (hall have a double (hare ; in the other calc, fince the mother 
has dominion over the fon alone, {he fhall have one fhare only ; and hence, 
the father {hall have more than a double (hare of his own acquired wealth; 
but property, acquired by the mother, fhall not be divided, fince the law 
does not ordain a partition of it. The text of Ca'tyaVana (Book If, 
Chap. IV, v. XV 5) (hows, that Tons are not their own mafiers, while 
their mother lives. Confequently, after the death of the father, two periods 
occur for partition, when the mother dies, or, izbtle living, when Ihc con- 
fents. But, while the father lives, fince he has dominion over all, parti- 
<; « 
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tioh fiiallbs made by bis choice alone ; the mother's aflent is not required: 
und thofe, who contend Tor partition ofproperty inherited from the paternal 
grandfather, at the option of the fons, think* that partition is made by the 
choice of the father alone, who is induced thereto by the wiflt or rcqucjl of 
his fons; for the father is the perfon, who makes the diflribution ; the text 
of Ha'ri ta* denies partition without the father’s confent; and fons have 
not immediately fuch independent power, as can enable them to perfect the 
a£t of partition without reference to another perfon. Accordingly the mother’s 
aflent is not required for partition by a father. 


t But fome lawyers argue, from the text, which declares property com- 
mon to the married couple (CCCCXV), that the mother’s property, thereby 
-proved, fubfifts after the father’s death, fince there is no argument to prove 
'the divefture of the mother’s property, although the father’s be annulled 
by his denufcj confequently f.uis cannot divide 'property, which is held in 
common with their mother, without her confent.' It fhould not be objeft- 
'ed, that partition may be made with" the confent of any one owner, even 
without the acquiefcence of the mother, as it may without the confent ofa 
brother. The mother having dominion over the cflate and overher fon, 
but he having dominion over the eftate r only,‘fhe has greater authority. But 
the fame obfervation is not applicable to an elder brother ; for he is not high- 
Jy venerable like a mother. However, it ‘is not cuftomaryjo make a diflri- 
bution, by which the eldefl brother would be aggrieved ; or, if partition be 
made, the portion of an elder fon is allotted to him, as a token of refpeft. 
Is it not declared in a text cited by Ragiiunakdana and Va'chfspatI 
bhatta'cha'rya (Book II, Ch. IV, v. XV f), that the younger brothers 
are not their own matters, while the eldefl brother lives; and partition can- 
not therefore be made, without his confent? It cuinot be argued, that the 
text, which has been quoted, is intended to forbid a gift or alienation by 
others, while there is an eldeft Ton Banding in the place of the father, as 
dircQed by Menu (IX); for there is no argument, on which the text can 
be rcflndted to tint limited fenfe. To the queftion propofcd,'thc anfwer is, 
no • for the text which has been quoted muft of courfe be explained as rela- 
ting to an eldefl brother, who bears the burden of fupporting the family* 


fince 


f 


• 'lie text, wluslt u here quoted, kai bssn attributed to Saic’ua {r, XVII ) 
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face the Jaw propounded by Na'reda (XVIj fuggefts partition among bro- 
thers, who are unwilling to live together; and the living together or fepa- 
rately appears from the text of Menu (XVIII), and from many other laws, 
to be the a £t of all ; and face the eldeft has no dominion over his younger 
brothers. The expreflion, “ femonty is founded on virtue or on age n 
(Book II, Chap. IV, v. XVI), is not mconfiftent with thephrafe, “orjeven 
the youngeft brother if he be capable of buHners” (XVI). 

Va'chespati bhatta'cha'p-ya and many other authors do not con- 
cede to this opinion j for they do not acknowledge the wife’s property m 
her hufband’s eftate, fince the made not the acquifition. But ultimately 
there is no variance. No ordinance exifls to prove, that partition Hull not 
be made by grandfons, while the wife of their paternal grandfather fur- 
vives. But fome lawyers infer, that Tons arc not independent in refped; 
of their mother’s property, while fhe lives, but do not think them depen- 
dent in regard to property left by the father: as Tons have an in tercfl in, 
but no independent power over, wealth acquired by their father, while he 
lives, fo have they none over wealth acquired by their mother, fo long 
as fhe furvives. Thefe law) ers, though they copy Vijny a'neswara, are 
not now follow ed. This point has been fufficiently explained. 

VrYiiaspati has propounded two forms of partition/ with, and with- 
out, a deducted allotment (XXX). That has been already expounded x 
however, the expreflion, “ with attention to priority of birth, 1 .' is there a 
mere inflance of a general fenfe, whereby the greater fhare of one, who is 
preeminent by his good qualities or the like, is alfo fuggefted, as already 
mentioned. 


CXVI. 

Vr ihaspati : — All the fons fhall fucceed to their father’s 
eftate, as is ordained ; but he, who is diftinguifhed by 
feience and good conduct, {hall take a greater lhare than 
the reft : 

2. Progenitors become truly the parents of a fon, through 

him. 



him/ wliofe fame is'fpread in this world, for fcicnce, lk.il I 
in arts, courage, or wealth, arid for knowledge, liberality 
VnndyHuous a&iohs.' ' ■ 7 ■ ; 1 - * 

■ * •«' Science ftudy, of the, Vedas and other branches of facred litera- 
ture : and that is.'pecuiiarto^the^tliree^ry? claffes, th'c Brdhmana and the reft, 
‘f Skill in arts 3 " knowledge of 'mechanical trades j and that is peculiar to 
the fourth 1 tribe* arid’ to” mikcd'clafles. “ Courage jV valour: this apper- 
tains, to the military clafs;"7“ Wealth' ’’^riches':, this alludes to'the com- 
mercial^ tribe, nof "to, th’e facrificing prieft/^r to the Sidra;, for riches' are 
ce'nfurcd' dr a purfuif - of - tfiefif cla (Tes ; , KtYowle d ge/ ’ * t h e ' knowledge of 
Gob:' this may beIbng^to”merf of. alUclafles, by the; -power of deftiny. 
‘A- Liberalityj”‘ the meaning ,’is obvious f^it may relate to men of all clafles. 
'«< */ virtuous aftions are ; followed by purity :J or (reading crayejhu 

inftead of k>f commodities ‘for? traffick ; "meaning alfo 

the fale.of them j^anS’ihw appertains.to 'th'e co m me rcial tribe. By the con- 
neblive'particlefoiher *dufies'erij oined todhelfevcral claffesare coniprehend- 
Progfenit&[W(wme t t«ly , tKe:'parch6 of a ' fon, through 
%im 'SSc it" is ;thcretdr sTinod'cxceUent Ihare fliould be allot-, 

ted to himV. v ^^.‘7^V_/Tyvt U\ Cl»r ‘- "IV *’’! ■ ' 

'■ AVealtii -is v inci 3 eh tally- mentioned 1 in^tfiisMext’;' or it -is intended to 
IfKow, 'that a iup>riauf ihare J (hall be 'allotted to*6ne, who'is able to acquire 
riches. i ‘ V-Father’of ‘a- fori's” .thy word’ frdrri its etymology * fignifi'es related 
1 to ah .excellent' fom > /. ’ ' /' 7 * ' * * *•' 

/y‘ - -V. . * u -* - . t v . ' 

1 *, -* il- *3, i ■ 

When partition is made' among fons,. an equal {hare mufl: b'e -allot ted to- 
tlie mother with her fons, 7 and to the wives of’the paternal grandfather 
'with'thcir grandfons ;'ashas' been already rnientioned. ' Butin the cafe ‘of a 
Sudrd,At .will be'dcchrcd; that no deduced allotment fliall be given to' the 

firjiborn. r . /••**■*• ; * 4 . ** - _ • 


R’agiiunandana. 


Tmi ds 'grounded -on the; text of ’M enit.(LXVI). It maybe objected, 

•* Thrnjraology' li'iWditta ia'che leitj P»Ir'i*=zfK!rt, (oa ,'+h, bearing tbe fame feofe.whh 
(or tiuj, a termination denoting excellence, 
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that, if the dcduded allotment, being included in the fiiarcs, render them 
unequal, this would contradid the obfervation of J/iiu'ta vahana and 
others, in expounding the text of Menu (XXIX), that * unequal partition 

* on account of filial piety or the like is forbidden, not the d“dudcd allot- 

* ment, which is no fliare/ But vVchespati-bhatta'cha'rva holds, 
that 4 the deduction in favojr of the eldeft by birth is denied to the 

* fervile clals, not the deduction in favour of one, who is preeminent by 
4 his good qualities/ The text will bo otherwife expounded under the title 
of partition among Tons by women of the four clafTes. The cafe of him, 
who, through Jazmefs or the like, refufes to labour for the fupport of the fa- 
mily, or of one, who, being very able to earn a livelihood, fupports his own 
family without ufing the paternal eftate, has been already confidered. 

The texts of CatyaVana (LXXIX i and z) have been explained in 
the preceding chapter. The firft verfe relates to partition made by the fa- 
ther. The fecond exprefies, that a nephew, wbofe own father is dead, 
fhall receive a ih^re from his paternal uncle. The condition, “ provided he 
had received no fortune from, his grandfather,* muft be extended to this cafe. 
Confequentl), if the grandfons, having received allotments from the paternal 
grandfather in his life-time, refide apart, and their uncles remain united with 
their own father, in that cafe, when thefe make a fecond partition, the grandfons 
(hall receive no fhare. However, grandfons are entitled to obtain partition of 
that property, which had belonged to their paternal grandfather; but the for- 
tune, previoufly allotted to them, bars a fecond partition of the fame e (late* 
The text of Ya'jnyawalcya (LXXVIII) has the fame import with the 
lad hemiftich of the fecond verfe, and the third (LXXIX ' 3 ) relates to the 
fame fubjed. r 

The text of D z\ ai.k (L3JXXI) is thus explained in*' the Reinaeara: 

* partition among undivided parceners, and a fecond partition among divided 
4 relatives living together after reunion, extends to the brother, to his Con, 

* and to the fon of that fon } it Hops vv ith thefon of that grandfon, being fourth 

* in defeent from tb • common arcejior ’ 44 Fourth,” counted from the own-r 

of the efiate t r d tpielf, is preceded by the mfeparable particle afi (or 6)$ 
which d^not-s 4 h'*ut cf fpace cr tire.* Confcquently, if brethren live to- 

Tt * g«her 
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gether afbr the death of their father, a brother fhall receive a fhare when 
partition is fubfequently made ; or fhould one of the brothers die before his 
father, his fon fhall take his fhare j fhould he al fo die before his grandfather, 
his fon fhall receive the fhare: and if this laft alfo be dead, his fon fhall not 
take the allotment ; for he is more remote than the fourth in defeent. This 
rule is applicable where partition had not been made j and “ fecond” does not 
relate to this cafe. Again j two brothers have reunited themfelves ; afterwards 
their fons, grandfons, and great grandfons die : in that cafe the fon of the great 
grandfon fhall not take a fhare. In the glofs of the RetnUcara, it is f«iid, * ex- 
tends to the brother, to his fon &cj* brother denotes the fon of the reunited 
heir, or fon of the uncle; for it is there remarked on- the text of Df/vala 
(LXXXII), that * it is applicable, when, partition not having been made, pro- 
perty, not enjoyed by one coheir, is folely enjoyed by another refiding in the fame 
province.* For the brothers are feparated; <but fome property, remaining un- 
divided, is fucceffively enjoyed by one brother, and by his fon and other defen- 
dants, tind is not enjoyed by the other, nor by his fon and' defendants: after- 
wards, when partition is claimed, a confiderable lapfc of time intervening, this 
text regulates the decifion...Confcquently, if it be claimed by the brother, by his 
fon, by the fon of that fon r or* by therfon of*this 'grandfon, partition fhall 
take place; but, if it be y claimed T>y ’the fon of x that great grandfon, partition 
fhall not be made,. However,' property vefts in the occupant, becaufe the 
right of the other is annulled by adverfe pofleflion: accordingly the text is 
pertinent; •« Except on failure of kinfmen allied by the funeral cake, the claim 
of kinfmen allied by family i only is not valid.” Here affinity by the funeral 
cake is referred to the owner of the'property ; confequently it is not extended 
to the fifth in defeent: and this rule'is applicable when the party refided in the 
fame province; but, if he refided in a foreign country, property is only devefted 
by ufucaption, after thefeventh generation, as will be mentioned. 

, r s ** • 

Uut fomc expound the text of Dev a la (LXXXI), 1 among ondivided par- 
ceners (meaning heirs, 'who are reunited, and thofc, between whom partition 
has not taken place), and among divided relatives (or thofe, between whom par- 
tition has been made), w ho live together, that is, in the fame country, a fccond 
didribution, or partition made after reunion, and a divifion of property remain- 
’ >'> parcenary « hen the J.rJ! didribution was made, mi fultfy enjoyed by 

one 
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one heir, extends to the fourth in dcfcent but, if they do not lire together, 
that is, tn the fame country , it extends to the feventh generation, as wilt be 
mentioned ’ They expound the fubfequent text (LXXXII), ‘fofar, thatxs, 

* atf far as the fourth m defcent, relatives, or perfons fprung from the Tmc 

* family, are faptndas , or conne&ed by the mutual relation of giving and 
f -receiving the funeral cake. Bejond him, namely the fourth in defcent, the 

* funeral oblation is refemded , the relation by the funeral cake is cut off. What 

* follows from thefepremif“S ? The legiflator adds, fages admit, that fuccelfion 

* follows the funeral oblation, if there be a connexion by the funeral cake, par- 

* ticipation in hereditable property is acknowledged j that is, inheritance 4 
‘ takes if there be fuch a connexion. This is the foie purport of the 

* phrafe ’ Is it not fuperfl jous to fay, becaufe property is veiled in the occupant, / 
the fifth in defcent (hall not partake of _the heritage, for he vf courfe is not 
entitled to inherit, fince the right ^of the fourth alone is propounded? It 
flioald not be argued, that the text concerns the cafe, where the deaths 
happ-n. regularly, the owner dying full, and his font afterward Were 
it fo, <r undivided" would be a fuperfluous*. term," for, in the cafe of 
undivided coheirs, fhould fuccefiive perfons die regularly, (the fon after the 
father), participate 1 may extend even to the hundredth generation. It is not 
ordained, that partition among the defendants of partners in commerce 
fliall not extend to the fifth or remoter defendant. To the queftion pro- 
pofed, it is an fevered , in theexpreffion “ divided heirs/' the regular deceafe 
of the father before the fon is fuppofed, hut in the phrafe “ undivided par- 
ceners/' the premature death of 1bps before their fathers is fuppbfed. Or 
this law may not. relate to reunion, for the text of BaudhaVana (III) 
eftabhfhes the fucceffion of the fens of a reunited heir, and fince they are 
not divided, it is alfo proved by this circumfhnce Confequently, b/ men- 
tioning partition, property is declared. * Tor inflance, the great grandfen 
of sn undivided coheir (hall (hare with the brother of his paternal great 
grandfather, that is, any property, which had remained in common, (hall 
be (hared by the great grandfen of a divided heir. This coincides with tbs 
text of Ca't\ aS ana. ** 

Burothers expound thetexr, ‘among undivided parcerers, andamwgdiu* 

« ded heirs living together after reunion, partition extends to the great gran d- 

• fon 
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1 Ton of the owner Or, among heirs undivided from the day of their birth, 
or living together reunited after a partition, &c The reunion of partn-rs 
in trade is excluded It follows therefore, tint reunion is only affirmed of 
brothers and the reft Among them, a fecond diftnbution of heritage ex- 
tends to the great grandfon The meaning of the text is thus obvious. A 
fubfequent verfe (LXXXII) declares generally, that a great grandfon fhall 
fucceed to the heritage. 

No author has inferted the text of Ca tyaVana (LXXIX i) under 
the title of partition made by a father But on the reading, “ fhould a Ton 
die fnaiti putYt), the agent in the fentcnce, orperfonby whom /hares arfi 
allotted, is prefented m anfwer to the quelhon, fon of whom ? as in the 
phrafe, he behaves with piety towards his another, and m ftmilar forms of 
fcxpreflion now by thus declaring, that, fhould the fon of him, who makes 
the partition, Be dead, the fon of that fon fliill partake of the prop-rty, it 
furely follows, that this relates to partition made by a father. Accordingly 
the expreffions, “ receive his (hare’* and fo forth, are not unmeaning norm- 
accurate. But on the reading of Misra (mje prete ), which he expounds, 
* when the brother himfcff dies,* the text does not feem to regard partition 
made by a father As m the phrafe, when the prtncipal himfelf is abfent 
let the fpn fupport the family, “ himfelf ” figmfi-s the perfon, who ought 
to fupport it, fo, m this phrafe, ^himfelf” figmfics the perfon, who 
fhould regularly fuccced to the eftate by fo explaining that reading, 
the text mull furely relate to partition made by a father and accordingly the 
expreflions “ receive a /hare ” and Fo forth cannot be unmeaning But 
“ undivided * muft figmfy one, with whom partition has not been made, 
■for the brother’s fharc is implied However this text muft be adduced, is 
.well when the proprietor is living but his fon dead, as when both the propri- 
etor and his fon are hung but the fon of that fon dead, or when thefe arc 
all living but the fon of that granijon dead The law may be thus con- 
cifel) expounded. 

s. ■c 

CW1I 

Vasisht’ha — A share of the heritage with the brothers 
fhall be allotted to the widows who have no offspring but 

me 
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are fuppofed pregnant, to he held by them until they feveral- 
1 y bear fons. . ... 

Since women receive no fhare when partition is made among brothers, ■ 
the text appears unmeaning. For thisreafon ChandeWara propofes the 
fubjoined interpretation : “ widows ’* here fignify wives of deceafed bro- 
thers. If they be fuppofed likely to bear fons, a fhare rriuft be alfo allotted 
to them : but, if no fon be produced, that Ihare belongs to the brothers ; 
and the widows mull be maintained by them. Confequently fhares are on- • 
ly allotted to widows for the behoof of their fons. The brothers fucceed 
to the Ihare of a childlcfs coheir,' although he leave a ‘wife ; and they 
muft fupport her : this follows ' evidently from' the expedition of the text. 
Again ; ona curfory view, this appears inconfiftent with the text cited in ano- 
ther place (CCCXC VIII).' It is thus reconciled'by'JiMu'TA v a hana and 
others: a wife equal in' cla fs ‘fucceed s. to the eftate of one, who leaves no " 
fon; but a wife of unequal clafs' fhall be ' fupp'orted 'by the collateral heirs. 
Others reconcile the apparent difficulty in another mode. The whole fub- 
je<ft will be difeufled under the title of ' fucceffion to the eftate of one, who 
leaves no male iflfae. • - . ■ - ** "/* / 

It fhould be here noticed, that a Ihare mull alfo be allotted, from parity 

of rcafoning, to a ftepmother, who is' fuppofed likely to bear a fon: and fuch 
is the confident purport of the text as explained by Ji'mu'ta va'ii aha and 
the reft. But, according tVthofe,' whd’contend for the right of the ftepmother 
to receive a (hare when partition is made among brothers, the phrafe, “ until 
<« fhc bear a fon,’’ would be unmeaning. 5 To this it is anfwered, an equal 
fhare with the brothers muft be fet apart until ftie bear a fon ; but, if no 
fon be produced, “that fhare fhall be taken by the brothers. But the allotment 
of the ftepmother, being directed by another text, fhall riot be refumed, even 
though flie bear no fon. Others confider this text as relating to the fon be- 
gotten on an appointed wife by a kinfmanl' This will be explained in its 
place. • - 

This partition can only be made after difeharging the father s debts. 
(CXI). R AC HUN AND ANA and Others expound the term, which occurs m 
. ■ U u that 
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that text (CXI), ‘ to thofe, to whom payment had beeri promifed by the fa- 
ther.* But the debts of the paternal grandfather mud be difeharged previ- 
ous to' partition of wealth inherited from him. If there be no property ac- 
quired by the father, and the whole eftate were left by the paternal grand- 
father, fUll, fince it became the property of the father, his debts mull be paid 
before any partition can take place; and, if the paternal grandfather fhouid 
leave no property, his debts mult be neverthelefs difeharged • and that before 
partition*; elfe the fubfequent arrangements would be difficult. In fadt, 
debts of the paternal grandfather become debts of the father; they are charge- 
able on him in the firft place; next on his fon, as has been already noticed: 
but the great grandfon of the original debtor fhall not be compelled to pay 
the debts, imlefs he take the aflets. 

* ' • 4 io< 1 •’ 1« <■ 

In what circumflances is he confidered as holding the aflets? Is it only 
when he becomes the immediate heir of his'anccftor, who has furvived his 
own fon and grandfon? or is be likewife confidered as futh, when the fon fuc- 
ceeded 'to the eftate on the r death-of the proprietor, and after him, the 
grandfon j 'and on his •demife,’ , th’e~great grandfon? The anfwer is, when 
the eftate of the ariccftor paifes fucceffivcly to' his fon, grandfon, and 
great grandfon, this laftds not the' immediate heir of his great grandfather, 
but of his ownTathcri' ' Elfe/a man7fuccccding his father in the poffieffion 
of property, which had been'' conferred on him by any per fon whomfoever, 
would, tvitb equal 'propriety, be' 'confidered as holding aflets of the donor. 
Although the fon of a 'donee 'bc"»nbt% confidered as holding aflets 
of the donor, bccaufc his title, being'’ derived from fuccejjion , is very dif- 
ferent from 1 one which is "held '"•under a gift, why fhouid not a 
man be confidered as holding aflets of' the donor, if he lumfelf be the 
prrfon, on whom the property 'was -bellowed ? The term being limited to 
fucccflion in right of affinity or relation, Tor the fake of removing this appa- 
rviU difficulty, he cannot in tliis^cafc be confidered as fucceflor to the efiatc 
of his paternal great grandfather, for he fuccccds in right of his relation, 
as fon, to his own father. Confequently he, who fuccccds to the eflate of 
another in right of his relation to him/ is confidered as holding aflets of 
tint perfon. A brother’s grandfon inherits, in right ol his relation to his 
great grandfather, an cflatc devolving on him from one, who Icivee no heir 
f witldn 
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within the degree of brother’s Ton : mud not he pay tl e debts of his pater- 
nal great grandfather ? He doss not fucceed folely in right of his relation 
to his paternal great grandfather; but as great grandfon of the proprietor’s 
father. There is confequently no difficulty. It would be vain to purfue 
minute dlfquifitions. 

It fhould not be argued, that, becaufe the debt was fuccefli\ely due from 
the fon and grandfon of the original debtor, it therefore becomes, in refpetl 
of the great grandfon, a debt of his father and grandfather. A debt is faid 
to become fucceffively due from a fon and grandfon , merely to fhow, that 
the debt of the paternal grandfather mud be paid out of the property of the 
father : elfe, even the debt of the paternal grandfather would be payable with 
intereft. Nor fhould it be objected, that the law, which direfls the payment 
of the grandfather’s debt without interefl, would, on this fuppofition, be- 
come nugatory. When a debt Jias been contra&ed after the death of the 
fon, the grandfather fiibfequently dying, his debt cannot devolve on his fon, 
becaufe that fon is not lining: the text, which dire&s payment without 
interefl, might be pertinent, as relative to this cafe only. Nor Ihould it be 
faid, this is admiflible. It is refilled by common fenfe., Therefore, “ pa- 
ternal” fignifies relating or appertaining to the father; and the fimilar 
derivative from. £tax\.d{aJib.cc h eaxs. a.,CusuUr fcoCe t tbit relation confifts ia 
the producing or incurring of the debt ; but in refpeft of the great grand- 
father there is no difficulty,' for, although his debt devolve on his fon and 
grandfon, it was not incurred by 1 them. ’ 

R achonakdana and others remarl: on a phrafe in the text above cited 
(CXI) •• care being taken, that the father continue not a debtor,” that if they 
cannot immediately pay the debt , they muft-protmfe the creditor to pay it at a 
fubfe^uent time in proportional fhares. That promife will not run in this 
form, 41 this debt lhall be difeharged by me.” 'Were it fo, fince the father 
would not be declared exonerated from the 'debt, it could not be faid, “ care 
being taken, that he continue not a debtor.” Confequently the debt 
rnuft be undertaken in proportion to tbe fhare received out of the heritage? 
forinflancc, if the debt of the father amount to a hundred fuvernas, four 
brothers mujlfracraUj declare, “ twenty five fuvernas thereof conftkule a debt 

due 



due from me.*' Were it fo, would not a fon be liable to pay Jntcrdlanew 
on fuch A debt, 1 although it had already accumulated to its higheft limit; 
for the rate of intcreft ordained by the law, when it lias not been cxprejjly 
flipulatcd, cannot be barred ? It fhould not be argued, that it is not a debt in 
the rigorous fenfc of the term, bccaufc there appears no pecuniary tranfac- 
tion ; and for this rcafon no intcreft is paid. Were it fo, no intereft would be 
paid on . the principal Aim, although it had not accumulated to its higbtjl 
limit*-'" To the . queftion propofed, the anfwer is, it remains the fame debt 
after* the. promife of payment, in like manner,as*a debt fold: hence inter- 
eft does, not recommence. As in the cafe of a debt fold, fhould it happen to 
remainftinpaid, the debtor incurs the finful taint arifing from the nonpay- 
ment of a debt due to a perkm of the buyer’s clafs, not that, which arifes 
from the; nonpayment of a debt due to a perfon of the feller’s tribe; 
and, a preference being given in the order of the.clafTes when debts are dif- 
charged, ; as the preference\follo\vs the tribe of the buyer, not that of the 
feller ;„fo, in this cafe Iikewifc,;fhouId the debt happen to remain unpaid, 

• the fon alone Falls ^to -a region of torment, not > ty&ffatheV. Again ; if it be . 
not difeharged by,. hi™* * tx muft be, paid "by; the Ton’s fon; for it was the 
debt oFh'is grandfather. - But if.it do not fuccefliyely devolve in this' manner, 

• it.ftialfnot-be .difchafged^by - the Ton’s grandfen-againft his will. 


/'■ 


-,It fhouldbehcrc. remarked; that he, whoisaverfe from the performance 1 

of his father’s 'obfequis s r 1 fhair not" obtain . a fhare of the inheritance 

(CCCXX) ; if land be afiigned'for- the father’s irdddba\- by the unanimous 

confent of allfthe»parceners„'e3tpreflcd.in\his'fdrni, “ ihis land is fet apart 

for the paternal ir&ddba& fuch'.larid'mhft not. be divided, fo long as they 
7poflcft*any;means ; df,f«pport :*,Vh«,pjraflicc fub’fifts in fome countries. 


C a't v A y v an A' e; ■ houfe^ * arable land,' and quadrupeds, 
which are’ diftj overed 'to have been the property of the deceajed, 
muft be equally divided if it- be juftly fulpe&ed, that ef- 
- fe£ls are concealed, a difeo very by ordeal is preferibed 
, bylaw. .. ' ' . **; . 


' T,,E ' Cm is «P lain ' d " ordeal" by Raghunandana. 
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CXIX. 

Vrxhaspiti * — Thus Menu declared, that houfehold uten- 
fils, bealls of burden, weapons, milch caftle, ornaments 
and flaves, mull: be divided, when difcovered among the 
heirs ; and that, if effefls a lejujlly fujpeded to ic Jndden, a 
difcovery mull be obtained by the cojha. 

The cujla, (a)s Rag hun and ana, is a particular form of ordeal. 
Lasers explain it, ordeal b) touching water, in which a principal 
idol has been wafhcd More on this fubjedt m^y be found under the title 
of trill by ordeal x 

On the death of the father, the mother has a claim to an equal (hire 
with her own fons , their mothers (depmothcrs), or his mothers (wives of 
the paternal grandfather ) t jor the term is inriovjly explained, take the fame 
allotment, and the unmarried daughters, each a fourth ofa fnare (LXXXV) 
Mothcis, fajs Vishi u (LXXXVI), takeallotmcnts proportionate to the (hares* 
of fons, and fo do unmarried daughters Since this coincides wi*h the text 
of Vp!hj»spati (LXXXV), therefore, according to the (hares allotted to 
their own brothers, unmarried daughters (hall take a fourth , the) take a 
quarter of the (hare allotted to their otva brothers fuch. is the expoduoti 
delivered in the Retna^ard. But to he-, who has no brother, fuch a flnrc 
mud be given, as ought regularly to be allotted* if f'e bad one a quar- 
ter cf the (hare, which would be allotted lo a fon o c the fame clafs 
v ith her mother, (hall be computed and given to the dam r el for the pur- 
pose of defraying her nuptial Ceremony fuch is the determica*e fenfc of 
the text The meaning is, that the-fburth part cf ajhare (hall be given out 
of the wl ole edate A fourth part b-mg mennon-d in fevcr.il tex*s, 
fo much only (hall he given , but the purpofc is to defray the rupt al 
ceremon) Stick is the interpretation propofed in the Calpat-ru, w ith which 
the MuarJJaia and Rracaia concur, as is remarked by^ Ch ai> de sv at a. 
Confcqucwly the brother of a daughter produced b) the Brahman \ jf- 
fhall have four (hares ; and his fiRcf fi all have a fourth part of that allot- 

* Thu text u an riba ted 10 C* it* tava la c «e£s, aud i* ih*re rc d" ‘ TLu £a« cv x~2s*£ 
of * Thu« Miu r 
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mcnt, or one' (hare a .but* the daughter or a CJJjalriya wife (hall have a 
• quarter lefs than .’that* (hare, and. fo forth, in the order of the clafles. Hence 
. the meaning df the fcmarkV'that'tlic fourth part of a-: (hare Hi all be given 
out of theVwhole'cftatc, .is.' rthat a quarter '.eft a fare. flialh be made good 
. by takihg a fafficient ftxm out of the allotments of all the brothers. All this 
is' copied from Chande'swauav '-p? : V . " * •'. .*• * . . 

■ It follows from what has been faid; that the law does not pofitively direct 
.a’ffiarc to be given" to fiflers as well as to. brothers, -but. their nuptials muft be 
-defrayed, 'by affigninga fourth-part of a fare for that purpofe. Accordingly 
the fifteV,* taking a\jfourth part, and defraying* the charges of her nuptials with 
fome parfof.the money,' may |kt?ep the‘remaihder/’; but her brothers muft not. 
defray her nuptials, with a'lve'ry.ih’confiderable Turn by any unbecoming means 1 
of‘$aVfunmy~i' for this} end , ; the' ‘ 'allotment,; of- a fourth part is dire&ed. 
Hence it is faiil; i’tlie purpofe lis to.defray 'the '.nuptial- -ceremony. On this 
fubjefl-MisR a fay s,*lt]ic; allotment^ of, aWourth. part, is*. indeterminate ; but- 
the meaning is.'v^at/fojmuch, ftiallibe' giy 9 n>,as.may' be fufficient to defray 
the j expenfes ‘of- th e 'marriage*. .^Raghuna-ndana :obferves, ( that the text, 



, 'Menu ToJ the’/ unn)arri:cl'':d^xidiitexs } v let -their, brothers 

. give porti‘ons;but of jheir;.o.wii^ ac- 

-cording to tKi ■ claJJes-oftlieinJ&veYal mothers : let" each give a 
fourtli : ‘part; of ~ his;pVii;diflin£t 'fliarej'.anclHliey, who re- 
fufe to • "give. ihal The - degraded. 1 **: 

J i mu tavaVana^’ commenting. 1 on- this text, l remarks, Jince it is ex- 
preffed ‘5 let brothers’ give 'portions,’’ andvfincc degradation is denounced 
if thcj'Tcfutc to give the allotment, >it follows; that-daughters do not receive 
fuel* portions as having a right to (bare in the fucceffion. ;■ To onebrotber, 
who is entitled to a Jliarc 'of .the fucceffion’,' another brother does not give a - 
portion out of his own allotment: if a daughter were entitled to partake of the 
fucceffion ,• the parceners, not voluntarily .yielding .her : fhare, would becom- 

- , ' polled 



pdled by the king. - ' Hence degradation;qnftead of amercement, is properly, 
rtated in ibis' cafe- under a title of jurifprcdehcc/ -For this reafonut is fa id, . 
** out of their own allotments. ” • A portion may,’ well be given by a parce- 
ner, out of his allotment, to on<y*who' is hot 'entitled' to' partake of tliefuc- 
ceffion. HelaVud’ha and. others ;h'6Id,- that‘s fo much' only fhould be 
* given, as is fufficlent to defray the expenfe .of the iacramentir, TO7rr/i?jee' 

‘ but a fourth part is mentioned by way of example/ ’If , there be brothers 
unequal in clafs, and none of equal clafs,' -fliJfa port ion"" mull be given; elfc 
the invefliture cr marriage of-a fifVer would .in thls-cafe' faiKw Nor fhould a 
quarter of their own /hare be'given, 'by brothers infemur in, clafs, to tliedaugh-v 
ter of the Brdbmerii 'wife:’ for Cn’ANDEVwAKA- obfervcs, V that the -portion 
{hall be fixed at the fourth part of the fha're, wdiich would belong to. a fon of 
the fame clafs; “ -/,*'// ; V I i 




The text' of Menu'(CXX) is ’thus'intcrprctc^ ’the': fourth part of- the' 
{hares, which are allotted tobrothers'of the fame clafs with'thcfifieri fiiall be 
computed; and deducing that fum,y« due 7 prcporihn', 'outo{ their qy/n fcvcral 
{hares, the brothers {hall give- it' asa portion to the unmarried daughters! 
If the text be .read stcebby'ab sizebbyab - in Head of siatbbyd’niJbbjab;' the re- 
petition fuppofes two 'or ’more brothers j /and'thc fcnfe is,.taking’a quarter 
of the allotment of 'a brother equal in clais.-lcL the brethren give it ‘as v a por- 
tion to the unmarried daughters'. . ThVlahie/meaning'is alfo conveyed in the 
glofsof Ml sr a.- 1 ' It is-not/ howevcf.'thVfehfc of the text,' that all the -bre- 
thren IhaU take the' funVoufof the’ allotment ofthbre brothers only, who are 
equal in clafs •xitb ■ the uhmarrjed ffer ; for tlic’rcfh.of the brethren cannot 
take the fourth part of the (hare belonging' to the brother,' who is of thefame 
clafs with the unmarried Jijlcr: the cxpreilion- 1 *. out of their own allotments * 
.would be therefore unmeaning,’ and the invefliture cr\ marriage of a fitter 
might fail, fliould fhe have no'brotlier equal ill clafs. >- 


’ It is dircaed," that a fourth -part of a {hare (hall be gi ven /‘and that elkt- 
menl, according to Cn'A n'd e's w a t a ,‘is merely intended to defray theexpenfes ■ 
of the nuptial ceremony; • Others hold, that fo’much only £ha!I be'given, as 
is fufiicient toaccomplifli the facramcnt cr marriage , - On this fubjedl Jr ?.ru-’ 
tav AH ANA remark s’, tint, if the efhie be cbhfidcrablc, a fufiicimt fum for 

, . ’ . * the 
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the nuptial ceremony (lull be given ; anil a fourth part of a fl:are is notpo- 
fmv'cly directed; . .This mud be undcrUood, where the number of daughters 
.and' fons is equal: if the number be unequal, a large fum is thus given to 
the daughters, or the funs arc altogether deprived of their (bares. Nor can 
this ) be proper j for the fon is preeminent. A, fourth part of a (hare mull 
, be .given .to^ filters; but, jf they be, twice or thrice as numerous, they 
Would receive a .greater fum than their brothers if they be four times 
as numerous, the brothers would bc^deprivcd of their fliares; if they be five 
times as numerous,. the cafe would be very puzzling. - Yet fuch a cafe may 
occur. The.rule for '.giving a quarter of. a fharc cannot therefore be received 
'. without exception, v In fail, the rule only- bears,- that a brother (ball give a 
% fourth .part,*, if -hc^have a confiderable allotment. TBut if fillers be few in 
• number compared with the brothers,'; or if. there be no brothers, another rule 
,of Vi'sHNu.'mufVbe. adduced. j,- - -'f ' /*. ’ 1 . . 


Vishnu,.: -^ThIe- mamage/and, other ceremonies of unmarri- 

'ii -i •' ' •i'. •t" - -n ' l _‘r_ i •’’i. 11^ .t ki. 



Tiie. text of.MENU may ! be - Underft’ood m two fenfeyfrom the ambiguity 
'of.the^terms.'./ Let them give to.each fifter'a portion equal’to the fourth part 
of the fh are allotted to a brother of 'the fame clafs, 'making up the fum out of 
their > own allotments Vefpeaively / .^arfle t.tliem give to their fillers one 
fourth part 'of their. .refpe<5live allotments: •. ‘-Confequen tly, fhould the fillers 
and -brothers' be* equally numerous,', a .quarter of each allotment mull be 
given j s if they^e Iefs. numerous a portion equal to a quarter mull be made 

l‘\e li. TJlJ : 1 i . - i -• . - 


.'go’odycr web fferjtf they be more numerous, let the brothers, dedu&inj 


'.J 


fourth part from their own allotment's refpeilively, throw all thefe fums to- 
gether: and defray" the. marriages. ‘of' all their fillers out of this fund. 
Ho weve V*th f-,rtd c of giving a 'quarter is only intended to enfure thepurpofe- 
For inltance f a wicked brother might- fay*, “ my filler fijall be given to this 
“ ab]c£l perfoni who will accept a. fmall nuptial portion ; I care not for the cen- 
“ fure of the world, provided my wealth be incrcafed.’* Prevented in this do 
-% n * he muft obtain * an honourable and fuitablc match for his filler. He 

mull 
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muft give fo much, within a quarter of his own allotment, as fuflites fur 
fuch a marriage. However, there is no harm, if he exceed the quarter. 
But, if the precept for alloting a fourth part of a Glare be unirerfal, as (uppofed 
by Cuanvbswara, then, ihould two fans inherit a fortune of ten trillions, 
they would both be guilty of a moral offence, if they hippen to expend Icfs 
than half a quarter of that fum on the marriage of a fitter. Now that is not 
confiftent with common fenfe. Hence the precept, conveyed by the rule, 
is this : let a brother give money, not exceeding a fourth part of his own 
allotment, until the faerdment be completed for his fitter. 

The Retr.&cara and other works, and Raghunandana and the rett, 
concur in expounding ‘facrament,* as denoting marriage. The term 
may fignify the ceremony of giving a name and fo forth; why is it not fo 
explained? To this objeftion, we anfwer; the ten facraments are only 
neccfiary for twice-born men, not for ''SuJras, nor for women. Authors 
therefore confider the portion attigned as intended only for indifpenfa- 
blc facraments. The invettiture -and other ceremonies of a brother, 
as fubfequently mentioned, concern men of twice-bom chfles : marriage 
is the only facramcnt for a man of the fervile clafs. This’ is remarked 
by Va'chespati Bii atta'cha ryaj * for other facraments, befides mar- 

* riage, are, in refpeft of thcSudra, voluntary like tbcconfecration of a pool 

* or other fpzntanaus aft of religion ; they are not required to qualify him for 
4 offering funeral cakes.* He adds, ' other_ facraments are performed by 

* men of low clafics, on account of their riches, to attain the rank of Sst- 
4 ibdra? This is founded on the following text. 

✓ 

CXX If. ’ 

The Uxalxm.i-pura.na '. — A man of the fervile clafs univcrfaily 
obtains marriage as his only facramcnt. 

The word 44 univcrfally*’ denotes, that marriage alone is' conttantly re- 
quired. Let it not be argued, that a "Sudrc may ufe holy texts, where ano- 
ther facramcnt is voluntarily performed. The text of Yaua alfo fotb'di 
the ufc of prayers pn other occafions; “the fervile clafs Gull l « fo £’ > ’ 

44 verned, the facraments being performed without holy texts." 1 ha: being 
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(he nuptial ceremony fliall be given j ami a fourth part of a flare is not po- 
sitively directed; . This mud be underflood, where the number of daughters 
,and fons is equals if the number be unequal, a large fum is thus given to 
the daughters, or the funs are altogether deprived of their fiiarcs. Nor can 
this be proper; forjrhe fon is preeminent. A, fourth part of afliaremufl 
be. given .to fillers ; but, if they be, twice or thrice as numerous, they 
would receive a .greater fum than their brothers if they be four times 
as numerous, the brothers would be .deprived of their fliares ; if they be five 
. times as numerous, the cafe would be very puzzling.' Yet fuch a cafe may 
' occur, ... rrhe rule for' giving a quarter of.a fhare cannot therefore be received 
^vithout exception.- In fadt, the rule only bears, '-that a brother (hall give a 
.fourth .paVtj-.if^bcJiave a confiderable allotment. ■ But if fillers be few in 
number "compared .with the brothcrs^cr. if there be no brothers, another rule 
, of,V is a Nu.mult' be: adduced.^. - ; . *•/ . - • ‘ ; . 

rf *' '* *.w i r* * *'V : 

• :>. •' V ;V yj.** V.-lCXXl^/;^ 

-."Vishnu.: ^Th^. mamagefand. other ccremohies of unmarri- 


Tup. text of* Menu may 'b6 • underflood' in two fenfes from the ambiguity 
of the terms., i , Lctjhem give to.each filler a portion equal to the fourth part 
,'of the fhare allotted to a brother of. the fame clafs, ’making’ up the fum out of ( 
their. 6 w'p. allotments refpcaively^-Or.let .them give to their fillers one 
fourth part of 'their, refpedlive allotments} • C o n fc qu e n tly , 'fho uld the fillers 
and brothers be- equally numerous, r a, quarter • of. each; allotment niutt be 
. given; if they.bc iefs numerous}- a portion equal to a “quarter mull be made 
'good for cacbfijlerj if they be more numerous, let" the brothers, deducting a 
. fourth part from their own allotments' respectively, throw all thefe fums to- 
gether, and defray' the marriages, of' all their fillers out of this fund. 
However, 'thc'.rule of giving a quarter is only intended to enfure the purpofe. 
For inflanccfa wicked brother might fay’, “ my filter Hull he giver, to this 
** abjcdl perfon, who will accept a fmaU nuptial portion ; I care not for the cen- 
** furcof the world, provided my wealth be jncrcafed.” Prevented in this de- 
f'£ n > he mull obtain -an honourable and fuitablc match for bis filler. He 

mull 
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mufi: give fo much, within a quarter of his own allotment, as fufllces for 
fuch a marriage However, there is no harm, if he exceed the quarter 
But, if the precept for alloting a fourth part of a (hare be umverfal, as luppoicd 
by Chandeswara, then, Ihould two fons inherit a fortune of ten trillions, 
they would both be guilty of a moral offence, if they happen to expend lefi. 
than half a quarter of that fum on the marriage of a fitter. Now that is not 
confident with common fenfe Hence the precept, conveyed by the rule, 
is this let a brother give money, not exceeding a fourth part of his own 
allotment, until the faerdment be completed for his filler. 


The Retr&cara and other works, and Raghunandana and the red, 
concur in expounding 1 facrament, * as denoting marriage The term 
may figmfy the ceremony ofgtvinganame and fo forth, why is it not fo 
explained ? To this objeftion, we anfivcr, the ten facraments are only 
neccfiary for twice-born men, not for ''Sudras, nor for women Authors 
therefore confider the portion alfigned as intended only for mdilpcnla- 
ble facraments The mveftiture and other ceremonies of a brother, 
as fubfequently mentioned, concern men of twice bom claffes marriage 
is the only facrament for a man of the fcrvile clafs. This is remarked 
by Vachespati Biiattacha'rya, * for other facraments, hefid-s mar- 
« riage, are, in refpeft of the Sudra, voluntary like thcconfecration of a pool 

* or other fpontaneou / aft of religion , they are not required to qualify lum for 

* offering funeral cakes * He adds, * other facraments are performed by 

* men of low claffes, on account of their riches, to attain the rank of Sat* 

1 SOdra * This is founded on the following text 

* 

CXXII 

The Biahmc - purd.ua * — A man of the fen lie clafs univcrfally 
obtains marriage as his only facrament. 


The word “ uni\erfall) ” denotes, that marriage alone is conflantly re- 
quired Let it not be argued, that a "Sudra npu ufi. holy texts, wh*r ano- 
ther factam^nt is % oluntanl> performed The*extof Yams alfo forbid* 
th* ufc ofprqcrs pn other occasions, ** the fcrvilc clafs (lull l e fo 
« \erned, th- ficramcnt* being performed without hoi) tex s Ina Ifcmg ^ 
y } the - 
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the ca r e, fu-ct the <'-rtof Yajja forbids general!} the tiCe cfpnyus at fen. 

ca tridioat holy tea’s? That is adrtriflible, and fa* , praife occurs ffia . 
ny ialhree*. Be it To in refpcct of 'Silm: howareoite facraments of 
TVC ~" vcittntarily t It mufl be fo held urefpeft of ceremonies for 

s.-orr.m of ell chffes ; far the author has omitted to mention it, merely be- 
czsfs the preceding retfoning admits of no racption. Butthofc, who ara 
clfpofea tonrgue, thatalhhe&cmmer.tsarrreginfeforhSidntjandforwo- 
tat a, bur their tnzrricges alone are celebrated with prayers, are obliged, in 
fuppert of this opinion, to give an extenffsn to the meaning of the words 
“ cutJtiali** ** tnarr.age° which occur v:t~ts, as ufed not in an appropriate 
fesfc, hut figurctlvelv, for faenmeat ingereraf. This point mufl be fo un- 
izrCtccd from the test, which egrfes, «• the nuptials of women fprung 
•* from twice-hora claffes are celebrated with prajers. 

Srccs the gift of n [bate end ofsnupthlportioois trvo differ- 

r .l ,\o; for the text of YV'jnvawai.cya 

er-t texts, muff; net both beg.ven r 

, , , . f ■ risen 10 defray the ceremony. 

cenacns the foento pert of a mr.. o 

CXXIH. ■ 

r Y,m- of (he brdthers, whofe invclh- 

Y A> -y,^ L cv,:-Fo^ ^ notijeenperform ed^fe 

ture and other cerem me ^ ^ 

father, thofe ceremony & J n completed . an d for 
■ of whom the facramenbh their re fpeft« 

their Mere, by giving a/° urm p 
ihares. 
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cxxiv. 

De'vala: — A nuptial portion lhall be given to unmarried 
daughters out of their father’s eftate.* 

CXXV. 

Vya'sa: — For any of the brothers, whofe inveftiture and 
other ceremonies had not been performed, the other bro- 
thers, of whom the facraments have already been com- 
pleted, lhall perform thofe ceremonies at the expenfe of the 
paternal eftate : and for unmarried fillers, the facraments lhall 
be completed by their elder brothers, as the law requires. 

Si nce a nuptial portion is ordained in this and in many texts, and a 
fourth part of their brother’s allotment is dated in other texts, by Menu 
(CXX) and the reft, the gift of thefe portions mud be argued tel different 
ceffes upon the preceding reafoning. Ca'tya'yana propounds both forms. 

CXXVI. 

Ca'tya'yana: — For unmarried daughters a fourth lhare is 
ordained, and three lhares for fons; but if the eftate 
be fmall, a' daughter is confidered as having a right to a 

JuJftcient portion, without determining the rate. 

The Uetr.dcara has this comment; ’if the portion, fixed at a fourth part 
‘ of a brother’s allotment, be infufiicient, and a larger dim be required to 
- defray lhe charges of the nuptial ceremony, a girl has a right to that fum, 

* \v herewith her marriage may be defrayed: fo much, therefore, mud be 
; given by a brother, out of his own allotment, to defray his fidcr s nupti- 
■ als.' It fhould not be faid, that the lame objeaion occurs as abovemen- 
tioned ; if the fiders be numerous, brothers might be reduced to a fmall al- 
lotment, or be altogether deprived of their lhares. Brothers arc not reduced 
to a fmall allotment, nor altogether deprived of their portions, by dividing the 
edate into (hares according to the number of brothers quadrupled and added 
to tile fimpie number of fiders, and allotting four lhares to each of the bro- 
• See lie f*cocJ cf tic tc** 15 CCCCXX. 

thcra 
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thers and one fliare to each of the fitters. Nor fhoulJ it be objected, why 
has not this modebcen noticed by J imo'tavahana? It was his indepen- 
dent choice to omit it. The fenfe of the text is, if the whole ettate be fmall, 
daughters have a right, that is, a claim fimilar to property. The meaning 
has been explained in the Retndcara . According to this conftrudtion, the 
texts of De'vala and the reft may relate to the cafe where the eftatc is fmall ; 
and the allotment of more than a fourth fliare is therefore authorized. But, 
in fatft, this fhould only be admitted, when the ettate is very inconfiderable: 
becaufe an unmarried daughter is, as it were, a debt left by the father; 
fince a text declares him criminal if his' daughter's marriage be not accom- 
pli filed, and another law forbids the fale of a damfel. 

If a damfel, yet unmarried, arrive at puberty in the houfe 
* of her father, he is guilty of infanticide, by detaining her at 
a time , when Jhe might have- been a mother ; and the damfel 
is held degraded to the fervile clafs. 

That country is held degraded, wherein dwells a man, who 
lias fold his daughter to the embraces of a pur chafer: 

But Jimut a va'ii an A~othcrwife expounds, the text of Ca'tya'yana 
(CXXV.I); if the eflate be inconfiderable, daughters have a right to one 
fliare, and brothers to three. The opinion delivered in the Rctnacara , 
though true by the letter of the law. Teems inconfittent with common fenfe, * 
for it may fometimes happen, that the nuptial ceremony could be defrayed 
■with lefs than a fourth part of a fharc. If the father leave no property, hovf 
fhall a fitter’s marriage be defrayed ? It is not any w ay defrayed ; for the texts 
of Vyasa and De'vala (CXXIV and CXXV).dire«ft, that the ceremonies 
Ihall be performed out of the paternal eftatc; it is not indeed cxprcfsly men- 
tioned in other texts, but a ruledireEh, not to explain by other arguments 
v.iiat is already obwous. 


CXXVII. 

Naked a — Or, if no propeity of the father remain, the in- 

* n t "... U.jtifj.Vnd O'AWIt, lut I d» r,t *1 f tJ e j wnj* t t- *>’ 

•'t t/lt! il 'j. 

veftiturc 
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vefliture and other ceremonies mul be performed, out of 
their own lhares, by brothers, for whom thofe ceremo- 
nies have already been performed. 

It tliould not b= argued from this text of Na keda, that, if there be no 
property left by the father, the nuptial ceremony muft be defrayed out of 
their own acquired property received in alms or the like. That is not ad- 
mitted by J^mc/tava'hana* He thinks, that Na’reda propounds the 
mode of efFefling thb inveftiture and other ceremonies for a brother, when 
there is no property left by the father, having already propounded 
(CXXVIII) the neceflity of performing thofe ceremonies for brothers, as ap- 
pears from the terms of that text (CXXVIII) being in the mafeuline gender. 
Confequently, fince he had premifed the inveftiture of brothers, the fame ce- 
remony muft be intended fay the context, not the marriage of a filler; and 
both texts of Nareda muft be fo expounded. 

CXXVIII. 

Na'reda:* — For any of the brothers, whofc invefliture and 
other ceremonies had not been performed by the father in 
due order, the other brothers fhall perform thofe ceremo- 
nies at the expenfe of the paternal eftate. 

But others hold, that, rcafocting from analogy, the marriage ofa iifier muil 
be defrayed by brothers out of their own acquired property: clle, it would be 
imputed as a great offence to the father, that the marriage of his daughter did 
not take place. Ji'mutAVa'hana himfeJf has ufed arguments drawn from 
analogy, in treating of inheritance. For example ; in commenting on the text 
of Ya'jnyawalcya (L-XXXIII), which denies the participation of a 
wife, to whom female property has been already given, he quotes the text 
concerning a fuperfeded wife (LXXXVIl) ' now this is an argument drawn 
from analogy; and that, which is eftablifhed in one cafe, is applicable to ano- 
ther, unlcfs a fpecial objection occur. No difficulty is even fuppofed upon 
the interpretation of thofe, who confidcr the feminine as underftood in the 
mafeuline terms of the text. If the particular practice, eftablifhed among the 
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Brabmanas of this country, by the mighty prince Bella'la Sena, who 
noflefled unbounded powers by the favour of thefupreme deity, be confidered, 
the Brabmana , who is felected by the pried of the family, mud accept a 
damfel, whole father is deceafed, to fecure the blifs of all her father’s line- 
age : hence the charges of the marriage mud be any how defrayed by bet 
natural guardians ; elfe they would infringe the refpedt due to her father’s 
race. This pradlice, though not enjoined by the law, is here mention- 
ed becaufe it has univerfally prevailed among the Brabmanas of Rati'ba. 
Misra alfo acquicfccs in this opinion. 

It {houfd be obferved, that, to acquire the rank of SatSudra, it is neceflfa- 
ry for the offspring of a refpeftable ''Sudra to perform the invediture and 
other ceremonies : and this has not been ordained by the law but is founded 
on cudom alone. 


cxxix. 

Sanc’ha and Lic'hita : — An unmarried daughter fliall take 
the ornaments of a virgin and the female property given 
to her mother at the time of her nuptials. 

Tun unmarried daughter takes ** the ornaments of a virgin,” that is, her 
own ornaments, fuch as bells worn on the ankle and the like. 

, The Retnacera* 

/Tim meaning is, that ornaments or the like, which have been worn by 
a daughter in the houfe ofher father, the brothers fliall not divide after his 
death, deeming them paternal property, but fliall rclinquifh them to the 
damfel. “ The ornaments of a virgin” iniy flgaify ornaments which be- 
longed to the mother while flic was a virgin, and what was given to iirr at 
her nuptials as eaprefled in the following text. 

CXXX. 

Kaubiia y.v.ia: — Daughters Uni! take the ornaments of 
their mother given her at the time of her nuptials, and o- 
ther dfecli ,/un as ih’hu and the hie. 

Tar 
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The tern, ufed in the text, dignifies given at nuptials. They {hall 
alfo take, befides the ornaments, other efie&s, which were given to 
their mother at the time of her nuptials, fuch as clothes, metallick 
vefTels, and the like • and this muft be underftcod, when the mother is de- 
ceafed. The fubjedt will be further difeuffed under the title of fucceflion 
to the property cf a woman. It his been briefly noticed in this place, 
being fuggefted incidentally. That a girl fhall not take any other property, 
is intimated in the following text, 

CXXXI. 

Baudha'yana after premifing the right of inheritance : — 
Those, who have not faculties enlightened bj knowledge of 
the law, fhall not take the heritage. 

This text, grounded on fcripture, denotes that women arc not capable of 
inheriting. The term (rirtndr yab) js explained in the Pracasa * defhtute 
of ftrength,’ nearing the weaker /ex. This, as is obferved in the Retndcara , 
relates to other women than thofe, for \ hom fiia-es have been ordained. 
Accordingly Dl'vala (CCCCXX) mentions the fuccefiion of a daughter 
to the eftate of one, who leaves no male xfTue, This (hall be difcuficd under 
the title of fuccefiion to fuch perfon. 

The following text enjoirs the invefiiture and other ceremonies for bro- 
thers. 

CXXXII. 

Vri" HASP ATI : — For younger brothers, whole invelliturc 
and other ceremonies lia\ e not been performed, their el- 
der brothers fhall perform them out of the colle£ted 
wealth of the father. 

Some confidcr the term ja/jrJab as fubftvtuttd for yaiiyarjab, with the 
freedom cvcrcifcd by fages, omitting the regular inflexion and the prolon- 
gation of the vo el. fit csrf qj'rt } y fgmf'S yurgtr bribers.) Other9 
take the term in its regular fenfe, “of the oungeft and expound the 

phrafe, 
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phiafej * out of the common cftate of the youngeft and other brothers' In 
effect there is no difference, 

, .The Retnacarc. 

The firft interpretation Is obvious; in the fecond, “out of the common 
eftate” is added to fhow that the joint-ftock is meant, it being already 
fuggcfted, that the ceremonies muft be performed out of the eftate of the 
father, in which the youngeft brother has an interefl : now the youngeft: has 
a claim on the common eftate. 

It is remarked in the Retnacara t upon the text of Vya'sa (CXXV), 
that »'* facraments of lifters” fignifies their nuptials. On the texts of Ya J- 
nyawaicya and Na'reda (CXXIII, CXXVIII and GXXVII), it is re- 
marked in the fame work, ‘ that the federal facraments of brothers intend the ? 

* ceremonies, from that which is performed on the birth of a male, to his 

* Inveftiture with the mark of his clafs.* After the death of a father, the 
elded brother is alone competent- to perforin thofe rites ; but, in ref- 
pccl of marriage, be, whole inveftiture and other ceremonies have been per- 
formed, is alone competent to direct the nuptial ceremony for himfelf, whe- 
ther his father be living or dead. Accordingly many fages have ufed the 
terms “ elder brothers,” and “ brothers of whom the facraments have been 
completed.” If it were implied, that the facraments flnll be cffe&ed by 

'money, thofe epithets would he unmeaning. It is not meant, that younger 
brothers, or thofe, of whom the ftcraments have not been complete J, (ball 
nj^/pnrributc to tbccxpctifc of a brother’s inveftiture; for that would con- 
tr^afJ common fenfej becjufc the third brother would contribute nothin** 
towards the inveftiture of the fecond, but would receive a contribution from 
him for Ids own. O.i what argument can this* be fiiown to be confident 
v.hh ten men fenfe? If it be prop a fed on the ground of the law which 
t!i \ the charges mud he tlcfnyeJ by elder brother*;, of whom the 
ha*.c'b;cn completed, not by thofe, for whom thofe ctrcmo- 
r’ts 1 ne «n b— » pcifermej, (for that removes the di fp a nty of requiring 
*' i f n i o n the fscrament* have not been performed, to defray the charg- 
c*. 1 t th-ir own invriVuure) j ft ill the epithet “ elder** would b; unmeaning- 
It it l*c allrjed, tlc-t, v.L^n q ccrcnwo)* other than marriage, is crroitonfl/ 

j « formed 
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. performed in an irregular order, for a younger brother before his elder, the 
O due order being a part mi tbs effsnce of a rite, the ceremony is fully accom- 
plifhed by the performance of the principal* and ejfsntial part, although it 
have failed in an unimportant point; and the text is intended to exempt the 
' fourth brother, whofe facraments had been completed before his elder bro- 
ther’sj'dunng the life of his father: ftill the confequence is not confident with 
^common fenfe; for the plain inference is, that every one of thofe, for whom 
the inveftiture and other ceremonies have been performed, (hall contribute 
money for the facraments of another brother . Confequently all the brothers, 
whether elder or younger, whether their facraments have, or have not, been 
completed, (hall contribute money for the ceremony to b: performed; but the 
eldeft: alone, wfcofe inveftiture has been. performed, is competent to condufl 
the ceremony. The facrament to be completed is the inveftiture with the 
mark of the clafs, not any one ceremony ; fi nee one, for whom the ceremo- 

* ny of tonfure only has been performed, is not qualified for acts of religion* 

CXXXIII. 

Menu — Till he be invsjled with the Jigns of his clafs, he raufl not 

pronounce any facred text, except what ought to be ufed 
, *. in obfequies to an anceftor; lince he is on a level with a 
"Siidra before his new birth from the revealed feripture. 

He is on a level with a ''Sudra, becaule he is not qualified for reading the 
Veda ; nevertbeifs, he is not unentitled tp refpeit. The brother, for whom 
a ceremony is to be performed, muft contribute to the charges of it; as.is 
’made evident by Vr ih aspati j “ their elder brothers (hall perform thofe 
“ ceremonies out of the collected wealth of the father (CX.-vXII). Why 
is it faid, 4 the ceremonies from that, which is performed on the birth of 
4 a male,’ fof that is not the firft holy rite? The father alone performing 
the ceremony attending prayers for conception (CXXXIVj, a brother is 
not competent to recite them. The ceremony to obtain male offspring, 
and that of combing the wife’s treffss, need only be performed once; 
and havirg been already fulfilled while the eldeft brother was in the 


* Cb. II, t 172, dtsJ 2=s ijavJl? a tta j-fcee. 
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mother’s womb, there is no occafion for repeating them.* By men- 
tioning * ceremonies from that performed on the birth of a male,’ it is in- 
timated, that a brother by a different mother is not competent, in the firft 
inrtance, to perform that and the fubfequent ceremonies# 

CXXXIV. 

Let the father himfelf perform the eight ceremonies which 
perfeft the fccond birth of a twice-born many like the ceremony 
on conception ; or on failure of him, let another perform 
them in regular order. + 


Ah objection may be here fuggefled. The remark contained in the Ret- 
itdcara , on the texts of Na'reda &c. does not feem accurate ; the term there 
ufed does indeed occur in the text of Na'reda (CXXVIII), but it neither 
exprefTes, * brothers, for whom the ceremonies have been completed,* nor 
4 elder brothers.* This text might therefore be unexceptionably confidcred 
as relating to the ceremonies in general, including marriage. Hence all the 
brothers Khould contribute to defray the fcveral ceremonies including marri- 
age. This has been thought rcafonable by Va'cixespati bhattacra- 
RYA. However it appears to be his opinion, that no ceremony can be legally 
performed for a younger brother before it has been performed for the elder. 
That point fhould be examined by a pra&ifcd mind. 


• Thtfe eeremoair* prece3t bint, ifl, GarlUioina, a ceremony wMeh ftcnld precede conception, 
at?, T**Jax*y«, a »itc perform'd at the expintion of the third month of pre£o lrC y. jd, Sinaatiaaajaaa. 
prifcroitd in the 4 th, 6 th or Sth month c ( the £f*t p re^amef. T, 

t B / thtfe ct^hi eerroofitt I undrrflind— ift. Ja tatarna; a cere mrj- crdiined on the birth of a nil?, 
lef-rcfte frill m if the rirrl Brin-. aid which confifli in miking him tide clarified batter out of a goJJeo 
fp«>«. id, lilnaiaraia ; ce enonj on giu*j[ « eirar# performed oa t^e tenth d*y af er birth ; oren the 
ilfTtuh, tacM.h or ettn the hundred ml firrt d*y. jd. jrjbctaiavi ; evrjing th« thild cut of the lioofo 
to fee in taoco. ca the third larvjr day ef the third li^ht forte ight frim bit linh i er lo fee the fun in the 
t’ ird «.r f.uih Rosth. 4 fc, At**} rlfjwa ; freiiEg the cli'd with tier, ia the filth or tighU north, or 
*.hro he Li i rat teeth. jib, CAVj.Jmm; the cerrm-rpcf torfere, performed in ii t f condor third >r it 
»<»« It th. c b, l'/m;ru( He? tare ui U lie iruU cf tie (lift, ptiformrd in the eighth yrtt from 
»t*e mjtoocf a E IIkiu; tat it teijr le itlicipU'd la the fftS, cr be deljytd to the CrirmH year. 
7 k. £5% tf'-t tie atttr-ctj cf L««f ter* Ja'bwrd Ip the Cijmtrt. «licb tnaS act be de'.yed, f^r • 
Ujo-d the liK.tih year; ,t C.- 0 1 d b* performed tn tie fourth iJjy iftcr tie Crft I ire fitter, 
f h.S 4 » 4 .jr e«u; ttttntxf taitMtien cf t*e f aim firm l i f »mpter*» J'ofe. * 1 J * w v c!e atrUr 
tf it rtp’ii rg il« £ r f*| tmt r'ttfiflti ia tie t*mtrr'» v-err h, ar *. aiefTeft' 

i I I'ftwn \ is i hr r *j, i, jHtfth rg if r t'tft t! a r*Jre.lrrn To tf e c»phr t*t*+ 

t i)Ki ce«et-vr **• *1 ia-3 I-' lUn'uir »JirJi‘tt»ienM; wMrh prreeirt Oecrpiba 
* ^ r ux *f f * *‘*f« ficraun •». I’i u'ltft • ci'er cererect’et, t»-o cf whth *»* 

• rf u tit Ml it d » tie perrd eg i. », Iwt tl»fe a*t *.‘t eCrtiil. T. 
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It fhould be here obferved, that, if a younger brother contra 6t a 
marriage, while the elder has not yet taken a confort, it is not a legal 
ceremony perfe&ing the clafs of that younger brother: the eldeft. mud 
therefore contribute money to repeat that ceremony in a legal form; 
and the younger brother mull perform penance. But the contribution is not 
ordained by the law for this cafe. Since all the texts contain the expreflion, 
«^jvhole inveftiture and other ceremonies have not been performed/ 1 and di- 
rect that thofe ceremonies fhall be performed for fuch brothers; andfincea 
marriage fubfequent to one, which was legal, cannot be confidered as thelaft 
perfeft rite / thofe ceremonies having been completed by thefrjl contrail) ; all the 
brothers lhall not contribute to defray the fecond marriage of any one bro- 
ther, whole wife has deceafed. He ought, however, to contract another 
marriage to fulfil his duty, as directed by the following text, wherein 
* twice-born* is merely illuftrative and relates to the four claftes. 

But let not a twice-born man remain a fingle inftant exclu- 
ded from the four orders.* 

In the Retndcara the text of Narked a (CXXVII) is read, bhratrinamam 
fUrva fanfcrttaib, *« by thofe, among the brothers, for whom the ceremonies 
44 have been performed/’ Ji'mi/tava'hana reads bbrdtribbib ptirva 
t *JanJcritdib, by thofe brothers, for whom the ceremonies "have been perform- 
ed.” According to the opinion of thofe, who confider the feminine as un- 
derftood in the mafeuline terms of another text, “ any of the brothers or Jif- 
ten ** (CXXVI11), the term “ ceremonies'* mull lignify all the rites, from 
that performed on the birth of a male, to his inveftiture with the marks 
of his clafs; and, in tbe cafe of a fjler, it mull fignify marriage alone. 
According to other opinions, the rites, from that performed on the 
birth of a male to his inveftiture, mud be confidered as denoted by that 
term in every text. Since it is expreffed in every text, that the char- 
ges fhall be defrayed, 44 brothers** are mentioned indeterminately; where 
the contribution of money is ordained, that term comprehends a nephew, 
■yyhofe father is dead, and other heirs; for, fucceeding to theeftateof his 
'paternal grandfather, or other anceftor, he mull contribute to the charges 


* If tie hive no wife living, he I* no longer In tbe order of a mirriei min. 
of a houfetw per, he mull therefore confaft another marriage. T. 
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of the iuvefhture or other ceremony performed for the Ton, as well as dif- 
charge the debts, of that anceflor. But paternal uncles need not defray 
thofe ceremonies for a nephew, fince the performance of them was a duty 
incumbent on his- father not on tbetr's. Upon this fubjedt Va'chespati 
Bhatta'cha'rya fays, * a brother is the proper perfon to perform and 

* defray thofe ceremonies for a nephew, if the paternal grandfather be not 

* living.’ This is founded on the following text, and on the rule, that an*, 
expofttion of law, eftabliflied in one cafe, is applicable to others, unlefs 
there be good ground of exception. 

cxxxv. 

Ya'jnyawalcya: — In the difpofal of a girl, the father, the 
paternal grandfather, the brother, a kinfman, or the natural 
mother, fliall be confulted in the older here fpecified; up- 
on the death of the firft, the right of giving away the dam- 
fel devolves on each of the others fucceflively, provided 
they be of found underflanding. 

This fhould be examined. The two adts are not firmlar; for, were they 
fo, a mother uoulJ be lihcwifc competent to perform the invcfhture and 
other ceremonies for her fon. But on failure of uterine kindred, brothers 
of the half blood and fo forth, as far as learned pricfls (that is, relatives with- 
in the degree of fapindas , and remoter hinfmen, in the order of propin- 
quity ), muft be deemed competent to perform thofe ceremonies, as common • 
fenfc flions. The order of performing them is tins, firft, the rite on the 
birth of a mJe fhould be performed, next, the ceremony of giving a name, 
a d fo forth j and among perfons, for whom a ceremony is to be perform- 
ed, it fhould be full done for the eldeft, and lafl for the joungc.fl. hut the 
ceremony of boring the cars is no rite ncccfiary to perfedt the tuiu-lom mat . 

In refpeft of brothers bj different mothers, there is no particular order to “ 
be obfened. Such is the opinion of Rac nut: and \n To diftufs this 
fu' jeel further * uuld be fuptrHucus. 

CWXVI. X 

Cat yay/ E frrcTS which a kinfman has embezzled) kt 
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not a coheir ufe violence to make him rellore; nor let a 
coheir be obliged to make good what he had expended 
before partition. 

The firft hemiftich relates to efFefts embezzled, at the time of partition, 
by a kinfman, that is, by a brother or ether coheir: this will be confidered 
r ***ivk another place.* The laft part of the text is an anfwer to the queftion,- 
whether a brother fhall be obliged to make good, at the time of partition, 
what he had confirmed during co-parcenary more than his coheirs, in confe- 
quence of having a large family, or of his being fubjeft to greater expenfe 
than the others. ConfcquentJy the fenfe is virtually this; the coheirs fhall 
only divide that, which remains over and above what has been expended by 
any of the brethren, who live together and partake of the fame food. Shall 
a brother be obliged to make good what he has expended for the nuptials 
of a daughter ? The anfwer is, fincc all the co-hcirs are interefted in a duty 
fulfilled at the charge of the common eftate, that money is virtuilly ex- 
pended by all the parceners : therefore it {hall not be made good. Norflull 
that, which has been difburfed for the enjoyment of a woman, be repaid ; 
for the term ufe or expenditure comprehends fruition. If it only fignified the 
aft of {wallowing, a coheir would be bound to makegood what he had pre- 
\ioufly expended, for clothes or the like. But what he has embezzled, 
though not yet difburfed mufl be made good. This will be explained in 
its place. All other property, which is partible, let the coheirs divide. 
Partible property will be hereafter explained. 


The mode ofmakinga partition is declared in a text of Menu (Llll). 
The dedufted allotment muft be given according to age and virtue, as already 
mentioned tn a former chapter, Cil A nde S w a R A alleges a reading, fama - 
'varndfti vd jdt&b, in flea d of fenuvarnafu) e jdtdb. He confiders fons produced 
by wives unequal in clafs as comprehended in the text (LIII) by the par- 
ticle '* or” (’-&): if there be many fons, the portion of an eldcft.fon is not 


fuppofed due to r.ore thui cr.e; the dedufted allotment fliall only be given 
r^othc cl deft of them all. By " many’ is meant the number of three or 
more; for Menu has noticed the portion of a third fon (XXXIX aj. But 
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other lawyers hold, that the Icgiflator, having propounded partition among 
brothers unequal in clafs, refumes the fubjedt as it relates to brothers of the 
famcclafs, for the fake of embeliifliing his book by fully explaining, the fubjeflt 
treated. The deduflion fliall be regulated in the mode already explained. 

Misr A thus expounds a textofMnNU cited in a former chapter (LXXIII ) : 

* it is not > the adt of their father; therefore no dedudlion of a twentietTT"* 

* part or the like is allowed in this cafe.* The meaning is, when property 
has been acquired by the labour of the brethren, the fharcs, in adiftribution 
made by them, not by their father, fliall be equal, without any difparity what- 
foever. But, if the partition be made by the father, he fliall have either a dou- 
ble fh are, or half of the whole ; it is therefore faid, it is not the aft of the 
father. Still it is diredted by Menu, that brothers fhall have equal {hares 
(XXIX). Or it may figmfy, “ it was not the wealth of the father,” merely 
deferibing the nature of the property. In effedt the additional lhare of an 
eldeft fon is iorbidden in this cafe. 

GXXXVIL 

Go'tama, after premifing property acquired by themfelves: 

Unlearned brethren muft make an equal divifion of it. 

The text of Menu, formerly cited (CVII), and as there expounded, is 
properly referred to the ’cafe of an indolent brother, for it is delivered by 
Menu when treating of exertion for gain.* It may, however, be taken in 
another fenfe, from the ambiguity of the terms; for there is need of a pre- 
cept on that fuhjeSi . This has been already explained at large. The follow- 
ing text contains a precept relative to property acquired by the labour of any 
one brother, with fupplies from the patrimony, but unaided by the la- 
bour of the reft. _ 

CXXXVIII. 

Vasisht’ha: — Hn among them, by whom property is acqui- 
red through his own foie labour,' fliall take a double lhare V " 
of it. + 


* Chapter g, v, joj. 
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It follows, that the reft (hall have one /hare each, Misra concurs in 
this inference. He remarks on the text of Vya'sa (CX), that “ valour or 
** the like” * fignifies generally any mode of acquifition, fuch as fcience and 

* the reft : for the term “ or the like” relates to the modes of acquiJtlion t 

* and is joined in this apportion to a term of the fame nature. Is not pro- 

* petty, which has been gained by learning, valour and the -like, even with 

ufe of the common ftock, exempt from partition ; and does not this 

* contradict the rule above cited ? No ; for that relates to the particular ex-' 

* ertions of learning, valour and the reft, as defcribcd by CaVya'yana, but 
< this relates to another cafe ; the fimple difplay oflearning, not as there de- 

* fcribed.’ (It is not improperly faid, u the rule above cited j” for Misra 
firft confiders property gained by learning.) According to Misra, the reft 
of the coheirs do not participate in wealth acquired by learning, in the cafes de- 
ferred by Catya'yana, even though fupplics be received from the joint 
eftate. But this contradicts the opinion of JYmi/tava'hana and others. 
It will be difeufled under the head of wealth gained by learning. But, if 
the common ftock be not ufed, they, who make not the acquifition, /hall 
have no /hare. This will be alfo difeufled in the fame place. It may be here 
obferved, that the additional /hare of an eldeft fon /hall not be allowed in this 
cafe, becaufe it appears to be only admitted, in the cafe of property left by 
the father, on account of the benefit received by him through the birth of 
his eldeft fon. It fhould not be objeded, that, Were it fo, the word “ all,” 
in texts which ordain equal divifion, would be fuperfluous. Since he, who ' 
makes the acquifition, /hall have a double /hare of wealth gained without a 
common exertion of all the parceners, equal partition does not take place. 

Since the term •• wives of the fameclafs,*’ in the text of Menu (LIII), 
is expre/Ted in the plural number, is it not intimated, that the diftribution /hall 
be made among the brothers produced by two or more wives who are equal in 
clafs, not among the mothers? And does not this* contradict the rule of 
Go'tama (LIX)? No; for that rule directs partition to be made among 
brothers through the medium of their mothers, when the number of /ons by 
the fevcral mothers is equal, to* avoid the trouble of diftributing a very great 
number of /hares. Accordingly that is declared in the texts of Vr iiiasPATi 
(LX 1I and LX1II). If the Tons bom of one mother be equal in daft, with 

th o/c 



( > 9 2 ) 

thofe born of others, that is, if all be of the fame clafs ; and if they be equal 
in number, that is, if thefons produced by each mother be equally numer- 
ous } then, all the mothers being equal in clafs and having produced an equal 
number of fons, fuch a mole of dijlribution may he adopted. This is illuftrative 
of a general meaning. The fons muft be alfo fuppofed equal ifi good quali- 
ties ; elfe, flnee the portion of the eldeft fon muft be regulated by the degree 
of virtu zpojfejfed by him, a diftribution could not be properly made through' -- 
the medium of the mothers. In fome inflances the divifion may be made 
in right of the mothers, even though the degree of virtue be diferiminated : 
but that is not at prefent noticed, becaufe it is not pertinent, fince it fuppofes 
the fons not numerous, and becaufe it is encumbered with many Wrong inter- 
pretations. But, if the number be unequal, though the clafs be the fame, 
one mother having five fons, another four, and fo on, the {hares muft be 
allotted to males (LXIII). The text is delivered to make it evident, that 
the diftribution may be originally made among males, even in the cafe of 
many fons produced by wives equal in clafs. Or the term, ufed in the 
text, flgnifies diftnbution regulated by the number of males : and that can 
only take place when they are of the fame clafs; for unequal diftribution 
will be dire<fted among thofe, who belong to different tribes. Since coheirs 
ofvarious clsfies have not equal fliares, the text of Vjsiinu expreffes, «' let 
fons of the fame clafs receive equal fliares, but give the beft chattel with a 
dfcdu&ed allotment to the firft born” (LIV). The dedufted allotment of an 
eldeft fon has been explained. 

By directing equal fliares for fons produced by wives of the fame clafs, 
it is intimated, that fons produced by wives of various tribes (lull have un- 
equal fliares : what portions fliall they receive ? 

CXXXIX* 

Menu: — T uts la \v,.which has preceded, muft be underftood of 
a diftribution among fons begotten on women of the fame 
clafs: hear now the law concerning fons by fcvcral women 
of different claffes. ■ V 
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2. If there be four wives of a Brahmana in the clirefl. order 
of the claffes, and fons are produced by them all, this is the 
rule of partition among them: 

3 . The chief fervant in hulbandry, the bull kept for im- 
pregnating cows, the riding horfe or carriage, the ring and 

~ other ornaments, and the principal mefiuage, Ihall be' de- 
ducted from the inheritance and given to the Brahmana 
fon, together with a larger fhare by way of preeminence: 

4 . Let the Brahmana take three lhares of the relidue; the 
fon of the’ Cjhattiyd wife, two lhares; the fon of the Vanya 
wife, a fhare and a half; and the fon of the 'Sudra wife 
may take one fhare. 

“ A distribution aniong Tons begotten by the fame father on women 
“ of equal clafs j" “ the law concerning fons produced by feveral women 
11 of different claflcs:’* fuch is the conflrudtion of the text. “ The chief 
“ fervant in huibandry;” the ploughman. Hence the ploughman, the 
bull, the-riding horfe, the ornaments, and (he principal meflitage ihall be 
given to the fon of the Brahmans wife ; and one of his three lhares is allot- 
ted to him by way of preeminence, becaufe he is the principal and moil ex- 
cellent fon. It is obferved in the Rctnacara, that the bull and the reft Ihall 
be given to him, if there be fuch cattle and things , belonging to the cjlate.' 
The term, which occurs in the text, being expounded *' women of the 
fame clafs,” it alludes to partition among Tons produced by feveral 
mothers of the fame clafs, and to the dedudted [allotment, which had 
preceded : and that follows from the term being ufed in the plural 
number. It is, however, merely illuflrative, and relates elfo to partition 
among the fons of one mother. Several women of different clalfes arc determi- 
nately meant ; for one wife cannot be of different clalfes. Yet in fa ft feveral 
is not limited to the literal fenfc ef three or more, but intends generally the 
cafe of two or more wives. The following texts propound a dillnbution 
made without any deduflcd allotment. 
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CXL. 

Menu: — Or, if no dcduBion be mack, let fomc perfon learned 
in the law divide the whole collc£lcd ellatc into ten parts, 
and make a legal diftribution by this following rule : 

2. ,Lct the fon of the Brdhmani take four parts; the fon of the 
CJhatriyd, three; let the fon of the Vaisya have two parts; 
let the fon of the ' Siidrd take a Angle part, if he be virtuous. 

“ The fon of the Brahmant?' fince the fenfe is not pofitively limited to 
one, the fame rule is applicable, if there be two or more fons of the Brdb* 
mam. ' The Retr.acara. 

In a word the fons of the Brdhmanl lhall each take three lhares or four. 
Confequently, if there be two fons by the Brahmatii wife, three by the 
Cfiatriya, two by the FaiSya, and four by the ''Sudra, in all eleven fons ; the 
eftate mud be divided into nineteen or into thirty-three * (hares, and fix or 
eight (hares mud be given to the two BraLmmat ; fix or nine (hares, to the 
three Cjhatriyai ; three or four (hares, to the two Faiiyas ; and (our to the 
''Stidrat. The two forms of diftribution, fays Ji'mu tava'h vNA, are re- 
gulated by fome difference in the degree of virtue. The following text alfo 
notices the fecond mode of partition. 

CXLI. 

Na'reda: — The fhares diminifh in the order of the claffes 
for fons of an inferiour tribe begotten on women legally 
married. 

“ Sons of an inferiour tribe;” fuch as the Cfiatriya and other fons of a 
Rrbbmana. “ Legally married lawfully cfpoufcd. “ The iharcs dimi- 
niflt that is, the fon of the Brabmani dial! have four fhares; the fon pro- 
duced by the Cfialnyb, three (hares, and fo forth. The text is in fome pla- 
ces read varnintarljhu, fons of other claflcs, inftead of varr.avarefiitl, fons of - 
an inferiour tribe. Still the fenfe is the fame. The Rclnicara . 
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Tun K S4dra; being low eft of all, has one (hare ; the Vai&yc, ocing next 
above him, fhall have one more, that is, two (hares ; the Cfrctriya lhali 
have one more, or altogether three (hares, and the Brabnana (hall have 
four : the (hares are dimmifhed by one in each (lep. Confcaucntly, for 
each mfenour tribe- the allotment is one (liarc lefs than for the next fupcri- 
our clafs : fuch is the real fenfe of the text. The other reading may be 
explained, * for each different infenOur clafs, the allotment is onc* f (harc 
lefs than for the preceding.* 

This didribution concerns the fons of a. pried; but the fame method 
may be obferved in partition among the fons of a foldier or merchant. 
Confequently two (hares, or three, for the fon of the Cfiatriya wife 
(CXXXIX and CXL), regard the legitimate fon of a foldier as well as the 
legitimate fon of a pried. In like manner, there is no difficulty in conddcr- 
mg the (hire and a half and two (hares for the fon of the Vaiiy j , as relating 
to the legitimate fons of a pried, of a foldier, or of a merchant. It (hould 
not be argued on the other hand, that both forms of partition mud be con- 
fidcred as relating to the legitimate foils of a pried only, bccaufe the text 
prermfes, “ if there be four wives of n Brabmana." Ya'jnyaw alcva 
propounds the fccond form of didnbution for fuch cafes : and, to fatisfj the 
queflion anfing on the fird method, which may be applied to the legiti- 
mate fons of a foldier, it is proper fo to extend its application. 

CXLII, 

Ya'jnyawalcya:- — The (hares allotted to the fons of a 
Brdhmana , by wives of different tribes, (hall be four, three, 
two, and one, in the order of the claffes ; to the fons of a 
CJhalnya, three, two, and one ; to thofe of a Vaijya, two, 

„ and one. 

When a Bralmana has fourwives,a CJlatnya three, or a Vatiya two, this 
is the form of partition among the fons bom of them. The terms ufed in 
the text are explained in the Retraccrc , fons of a Brabrrara born in different 
ciaffcs ; that is, produced by women of vanojs tribes. The fame Piou’d be 
undcrftcod in the icqucl of the text. The fird mode of didribu’ion tal es 

phcc 
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place when all the fons arc equally virtuous, or equally deficient in virtue) 
the lath mode, when the fon of the 'Sidra wife is alone deficient. But if the 
fon of the 'Sidra be very deficient in virtue, the Maiibhdrata dirndls the fol. 
lowing dillribution among the fons of a CJhatriya and among thofe of a Vaisya. 

CXLIII. 

Th e. Mahdbhdrata (Bhishma addreffes Yudhisht’hira): — For 
a CJhalriya two wives are ordained, O fon of Curu'. or a 
third wife of the fervile clafs may be taken, but that is not 
directed in holy writ : 

2. The eftate of the CJhatriya father mull be divided into 
eight parts; and the fon of the CJhatriya wife fhall receive 
four fuch parts of his father’s eftate ; 

3. And he fhall alfo take whatever implements of war be- 
longed to his father: but the fon of the Vaisya wife fhall 
have three fhares ; and the fon of the ' Sidra , one; 

4. The " Sudra fhall receive his fhare, if it be allotted to him 
by his father, but he is not entitled to claim any portion, 
unlefs it be exprelsly given to him. One wife only fhall 
be married by a Vaisya, O fon of Curu! 

5. Or a fecond wife of the fervile clafs ; but fuch a fecond 
marriage is not ordained in holy writ : his eftate fhall, 
however , be divided into five parts. 

6. I will now propound the dillribution of thofe fhares be-, 
tween his two fons ; four fhares of the eftate fhall be ta- 
ken by the fon of the Vaisya wife ; 

7. But the fifth part fhall belong to the fon of the 'Sudra : 

■ he fhall receive that fhare, if it be allotted to him by his 

father; but he is not entitled to claim any portion unlefs 
it be cxprcfsly given to him. A 

A 
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A similar mods of diflribution (hould bs eftahli/hed for the fons of a 
Brdlmana ; fince the qudllon arifmg on this point cannot otherwife be fatis- 
fied. That diflribution is as follows; the fon of the Brahman) wife fhal! 
have five (hares, the fon of the CJkalriyd four, the fon of the Vadya three, 
and the fon of the x S&drci one : the elUte mud be therefore divided into thir- 
teen (hares. This was alfo contemplated by Na'red a (CXLI). However, 
the fon of the"S6dra has two (hares lefs than the clafs next above him, merely 
becaufe he is very deficient in virtue. 

In the Vivdda Ch'int ament the verfe concerning the Vaisya (CXLIII 5) is 
read dwiltyd vd lhavet ''S&drd rta tudnjhtd tntiyacd (or a fecond wife of the 
fervilc clafs may be efpoufed by him , but no third wife is ever Teen), inftead of 
dwitiya vd bbaviV Sddrd natu dnjhintatah Jmrita. 'Drijhtanta here fignifies 
the Vida: the fenfe is, that, if a third wife of the fervilc clafs, though un- 
noticed in holy writ, be married by a Cjhatriya , her fon may have fuch a (hare 
at u mentioned. The fenfe is the fame in the fubfequent verfe (CXLIII 5). 
** The implements of war” are explained in the Retnacara^ warlike wea- 
pons, as a feimitarand the like. The efpoufal of a ''SOdra is certfured by 
the tenour of the preceding texts. Menu exprefsly reprehends fuch a 
marriage. . 1 


CXLIV. 

Menu : — For the fir ft marriage of the twice bom clafTes a 
woman of the fame tribe is recommended; but for fuch, 
as are impelled by inclination to marry again, women in 
the dirett order of the clafies are to be preferred ; 

2. A-^Sddrd woman only muft be the wife of a '■Suira; fhe 
and a Vanya, of a Vaisya; thofe two and a CJhalriyd, of a 
(JJiatriya ; thofe three and a Brdhmani , of a Brdimana , 

The particle “ only” refers to every part of the (entencc, “fli*,” “thole 
two,'* “ thefa three;" the fubfequent phrafs being thus connected with the 
preceding, marriages mull in no in (lance be conf rafted in the inverfc order 
of the chfics. “ But for fuch, as are impelled by inclination to marry eg=n, 
Ddd 


vm as 
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“ wives in the direct order of the chiles are to be preferred this is men- 
tioned to fliow a venial offence, not abfolute freedom from guilt. 

Jimu'tavahaha. 

u Wives in the direft order of the claffes are to be preferred " for a 
Brahmana the mofl proper wife is a Brahmani ; a Cfoatriya wife is in fome 
degree dj&pproved ; a Vai&yd Is more cenfured ; but a ''SCtdrd is much blam- 
ed. In this cafe women of the military and commercial claffes are alfo pro- 
nounced to be cenfurable wives for a prieft, not a ''Shdrd alone; the fame 
is alfo declared in refpedt of a foldicr : how does it follow, that a "SUdra wife 
of a Cfbatriya has not been noticed by the Vdda? The following texts re- 
folve this queftion. 

CXLV. 

Menu and Vishnu : — Men of the twice born claffes, who, 
through weaknefs of intellect, irregularly marry women 
of the lowell clafs, very foon degrade their families and 
progeny to the ftate of ' Sudras : 

2. According to Atri and to (Go’tama) the fon of 
Utat’hya, he, who thus marries a woman of the fervile 
clafs, ifjie be a prieft, is degraded inftantly ; according to 
Saunaca, on the birth of a fon, if he be a waniour; and, _ 
if le be a met chant, on the birth of a foris fon, according 
to Bhrigu. 

3. A Brahmana, if he take a 'Sudra to his bed, as his firft 
wife, finks to the regions of torment ; if he beget a child 
by her, he lofes even his priellly rank. 

These texts are cited by Jimu’tava'hana, when treating of murrkgn 
in the dircdl order of the clafies, with this preliminary obfervation ; 'both 

* lcgiflators declare it a great offence for a twice-born man to marry 0 woman 

* of the fervile clafs.’ He explains women of the Iowcft clafs, ''EuJra women. 
Confcqucntly the preceding text of Menu pronounces it an offence for a 

prich 
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priell to marry women of the military and commercial chiles, and thefs texts 
notice the greater offence of marrying a woman of the hr vile tribe : the pre- 
fen t texts (CXLV) do not propound the lefs offence of marrying women cf 
4 the military or commercial chiles as well as the greater offence of many in g 
a woman of the fervile tribe; for the term, ** women of a low clafs,** 
mult fignify''S6Jra women; elfe it would difagree with the context, where 
it is faid, that by fuch marriages men foon degrade their families and pro- 
geny to the Hate of "* Sudras , for the fon of a CJbatriyd woman by a 
is acknowledged as a CjLctnja, 


CXLVI. 

Smfiii : — Let men of mixed clafles perform the feveral rites 
■during purity and impurity like tkoje who belong to the Jame 
clafs with their mothers. 

Upon the opinion of thofe, who confider them zC Sudras t it cannot be 
argued, that there would be no difagreement with the context ; for the con- 
tradiction of the fubfequent texts (CXLV 2 and 3) could not be well re- 
conciled, nor the inconfiftency with the text (CXLVII) which introduces 
thofe precepts. 


CXLVII. 

Menu : — A woman of the fervile clafs is not mentioned, 
even in the recital of any ancient ftory, as the firfi wife of 
a Brahmana or of a CJhatriya. , though in the greateft diffi- 
culty to find a fuitable match. 

Accordingly HaVta alfo paffes a fevere cenfure on thofe, who 
marry women of the fervile clafs. 

CXLVIII. 

Ha'ri'ta : — No other is facrilegious like the huiband of a 
'Sudrd; for that prieft, by whom ihe conceives, fhall 
perifti. 


This. 
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Tins, coinciding with the texts of Menu and the reft, muft relate to a 
' Sidra actually married ij « tuice-brn rum. 

Ji'mu'tava'uana. 

CXLIX. 

Sanc’ha : — A Brdhmani, a Cjhalriya and a Vanya are pro- 
nounced fuitable wives of a Brahmana; a CJhatriya and a 
Vaisyd, of a Cfiatnya ; 

2. But a Vaisyd is the only wife ordained for a Faisya, and 
a'Sudrd for a.'Siidia. 

Accordingly Sanc’ha enumerates the legal wives for a man of a 
twice born clafs, without mentioning a Sudrd woman. 

Consequently thofe* evils follow the marriage of i'Sidra, not the 
mere procreation of children on a woman of that clafs; for lt-is remarked 
by J i*m u’t a v a’ii ana, that * tbefe evils do not follow the procreation of 

* a child on a woman of the fervile clafs who has not been efpoufed by the 

* begetter ; but the offence ic venial, and a flight penance muft be per- 

* formed, aswiUbc mentioned.' 


CL. 

Ya'jnyawalcya : — What has been faid of twice-born men 
taking wives of the fervile clafs, -is not approved by me, 
becaufe the hufband is himfelf ’ born a fecond time through 
the lirth oj a Jon. 

2. Three wives, in the direfl: order of the clafles, are ordain- 
ed for the Brahmana ; two and one, for the Cjhalriya and 
Faisya refpeftively ; and a woman of his own clafs, for 
the 'Siidra. 

In the direct, notin the inverfc, order of the claifcs. The wives of 

a Bidbmr.a, CJi-Hrijarni Va'Sja arc refpcClively three, two and one in num- 
ber. 
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bcr. Sums legiflalors have mentioned, as authorized by the Veda, the mar- 
riages of nr.tbKc-.m and the reft with women of the fcrvilc clafs : that is not 
my opinion j I propound another expofmon of the Vide. Such is the fenfe 
of tile text. It therefore coincides with the ohfervation, that fuch a mar- 
riage is not ordained in holy writ. However, Ya jsvasvaicva doss alfo 
recognife the marriage of a BsUkccc with a'-SrUrowoman; eirchis former 
text (CXLII) would he irrelevant: and fuch a marriage with a 'Sidra wo- 
man is only contra tiled tli rough thcimpulfe of inclination, but is not ordain- 
ed by the rides for this coincides with the Mabdbbdrata (CXLIII). 

CLI. 

PajtTh'nasi : — Four, wives may be cfpoufctl by a Brahma- 
net ; and three, two and one, by men of other clatTcs ref- 
peflively. 


That is, three wives may be efpoufed by a C/bctrifc; two by a Vc'dja ; 
and one by a 'Sidra. 


CLI I. 

Sanc’ha and Ltc'itiTA : — The molt fuitablc match for every 
tribe is a wile of the fame clafs.* Or four wives may be al- 
lowed to a pried in die order of the clalfes ; three, to a 
warriour ; two, to a merchant ; and one, to a man of the 
fcrvilc clafs. 


Coxscqucstly marriSgc svith a woman of the tame clafs only, mar- 
riages of twice bom men with women of different clafles except the Sudre , 
and their marriages with svomcn of various claftes including the Sudre , 
ore ft ill three prafliccs, of which the lift is lefs proper than the preceding. 
Such is the fenfe conveyed j it is mentioned incidentally : the practice is 
authorized by the law, and a Brdbmcr.. i may, at his pleafure, take one, two, 
three, or four wives, for each of thofc modes tf adling have been pro- 
pounded. Vmtnu fuccefiivcly declares .the partition to be made when all 
thofc wives bear Tons, and when any one of them is childlcfs. 


• Aa option has Uen alrjaJ/ girca 


at r.CXLIX. 
E c e 


Note by the Compiler. 
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CLIII. 

Vishnu : — s' The fons of a Erahmana, who were produced 
by women of the four different clalfcs, fhall divide the 
paternal eftate into ten parts, of which the fon of the 
Brahmani {hall take four {hares ; the fon of the CJkatriyri, 
three ; the fon of the Vaisya, two ; and the fon of the 'Su- 
ch a', one. d But, if a Erahmana leave three fons, and 
none by a - Sudra ' wife, they fhall divide the eftate into 
nine parts, and take their refpeftive allotments of four, 
three and two fhares in the order of the claffes. 


But if no woman of the commercial clafs have been'taken in marriage, 
or if fuch awoman have been efpoufed, but prove barren, Vishnu alfo pro- 
pounds the form of diftribution for that cafe.' ' 

•/ If there be no fon of the commercial clafs, let thofe of 
other tribes divide the eftate into eight parts and take ref* 
pe&ively four fhares, three, and one. 

Let the prieit take four thares, the warriour three, and the Sudra one, 
in the fame mode, and for the fame reafons, which have been mentioned. 
He proceeds to the diftribution made when there is no fon by the CJhcilriyi 
wife. 

i l 

J' If there be no fon of the military clafs, the eftate fhall be 
divided into feven parts, and the feVeral allotments fhall 
, conftft of four fhares ; of two, and of one. / If there be 
no fon of the facerdotal clafs, the eftate fhall be divided 

• into fix parts, and three fhares fhall be allotted to the CJha- 
triya,- two to the Vaisya, and one to the 'Sudra. 

v r * l 

Having propounded the diftribution among three fons, he proceeds to de- 
clare the partition between two. 

* Should a Erahmana leave two fons, one a prieft, the 

other 
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other a warriour, the prieft {hall take four fhares of the 

; eftate divided, into feven .parts, and the warriour three. 

?' Should he leave a fon of the facerdotal, and one of 

- the mercantile clals, the Brabmana' fhall receive fourlhares 
of the ellate divided into fix parts, and the fon of the V au)d 
two. if Should he leave two fons, one a Brdhmana, the 
other a Sudra, let them divide the eftate into five parts, 

. and let the Brabmana receive four lhares, and the Sud r a 

- one. Should a prieft or a foldier leave tv.o fons, one 
a CJhatriya, 'the other a Vanya, let them divide the eftate 
into five parts, and let the CJhatriya take three lhares, and 
the Vaisya two. ! Should a prieft or a foldier leave two 
fons, one a CJhatriya, the other a " Sidra , they fhall di- 
vide the eftate into four parts, and the CJhatriya lhall re- 
ceive three lhares, and the'Siiira one. <V Should a prieft, 
a warriour, or a merchant, leave two fons, one a Van) a, 
the other a 'Sidra, they lhall divide the eftate into three 
parts, and the Vaisya lhall receive two fhares, and the 'SiU 
dra one. 

Vishnu again declares perfpicuoufly another form of (attribution, 

V If there be two fons by the Brabmani wife, and one by 
the 'Sudra, let the fons of the Biabmani take eight lhares of 
the eftate divided into nine parts, and the Sudra one, 

Iy But, if the fons of the ' Sudra be two, and the offspring 
of the Brabmani one fon, let the Brdhmana take four lhares 
of the eftate divided into fix parts, and the fons of the 
'Sudra, two. ri On this principle lhares Ihould be alfo 
diftributed in other cafes. An only fon fhall fucceed to 
the whole eftate of a Brabmana, provided he were bom of a 
Brabmani, CJhatriya, or Vanya, wife; to the eftate of a CJha j 
try a, provided he were bom of a CJhatriya or Vaisya wife; 
to the eftate of a Vaisya, provided he were bom of a V aisja 
wife: a ' Sudra fucceeds to the eftate of a 'Sudra. 

If , 
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Ir a Ibai.numa leave an only foil by one of three wives, a Ih a'fmanl and 
• lie red, ili.it fon, being .1 Brabaem, a CJlmtriyn, or a VaiSy. i, ilmll fucccccl 
lo (be whole of bis father's cilatc. I11 iikemanner, the only fon of a CJha- 
liiya by one of two wives, bring either a Cflia'.riya or a Vmiya, fliall 
fuccccd 10 the whole cilatc',- anil the only fon of a J'aiSya, provided that fon 
be of the commercial clafs : but the only fon of a ~'SuJra by a ''Sudra wife 
iliall fuccced to his father’s whole cilatc. The third wife of a Ctbalriya, and 
the ficond wife of a yaiSya, arc not litre mentioned, bccaufe filch marriages 
arc not authorized by the Vida. 

' CL 1 V. 

Vasisht’ha: — When a Brahmana leaves fons of the facer- 
dotal, military and commercial dalles, the fon of the Brdh- 
mani fliall take three Ihares; the fon of the CJhatriyd, two; 
and the reft fliall fliare alike. 

Tan Rdnacara furhithes the following glofs on this text. “ The reft” 
dignities the fons of the Vaiiyd wife. Vishnu and Vasisht’ha, thus pro- 
pounding a different partition, mud be reconciled upon the greater and lefs 
degrees of virtue, which diftinguifti the parceners. Regularly they ihould 
receive allotments of four, three, and two fhares in the order of the clafles. 
The text is thus reconciled to the rule of Vishnu. It is applicable when 
the fon of the Parfyapoflefles few good qualities j and the diftnbution muft be 
fo made, when no deducted allotment is given, for it coincides with the text 
of Menu (CXL). 


CLV. 

Sanc’ha and Lic’hita : — Sons, produced by women of a 
different clads from the father, receive Ihares of the heritage 
m the fubduplc proportion, following the order of the 
' clafles. 

Consequently, fhould a Urabmara have male ifltieby four wives of varU 
k * c!a jfc*, his crtatc mud lie divided into fifteen parts, and eight fliares muft 
°tted (o tJj C }lr (i bmana t four t 0 the Cjbatriya, two to the /Vi.tf, and 

1 


one 
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one to the Sudra : but, if there be no fon by a ^Sbdrd wife, it muft be di- 
vided into fourteen parts and diftribuied on the fame principle in the order 
of the clafTes, or it may be divided into feven parts, allotting four fhares to 
the Brdbmana , two to the CJbatriya , and one to the Vaisya^ ultimately there 
is no difference : if there be no Ton of a CJhatriya wife, the eftate fhould be 
divided into eleven lots, of which eight belong to the Brdbmana, two to 
the Vaisya , and one to the ^ Sudra: if there be no fon of a Vai&yaf eight 
fhares out of thirteen belong to the Brdbmana , four to the CJbatriya , and 
one to th eCS&dra: if there be no fon of the Brdbmani wife, the CJhatriya 
fiiall have four (hares out of feven, the Fa>sya two '(hares, and the N 5^r<r 
one. The eftate of a Brdbmana mu ft be fo diftributed. Should a war- 
riour leave three fons by three wives of various clajfes ; the diftnbution is 
made by dividing the wealth into feven parts ;'or, if there be no fon of a 
v Sudra wife, by dividing it into fix or into three fhares; if there be no fon 
of the commercial clafs, x by dividing it into five lots : the wealth of a 
CJhatriya muff be fo diftributed. Should a Vaisya leave two fons, his efi* 
tate mull be divided into three lhares. The diflribution among three fons 
has been Hated above: but if a Brdbmana leave two fons, onea'prieft, and 
the other a warriour, partition 'ftiall be made by dividing the eftate into 
twelve, into fix, or into three, fhares; or if one be a prieft, and the other a 
merchant, by dividing it into ten,’ or into five, lots ; or, if one be a Brdb- 
mana , and the other a "Sudra,' by dividing it into nine parts : in the other 
cafes the partition is fimilar to that of'a Cfhatriya's eftate. Such is the 
fenfe conveyed by.the text of Sanc’ha and Lic’hita ; and it muft be un- 
derftood, that this mode of diftnbution is adopted, when the good qualities 
of the fons decline in the order of the clalfes. But fome lawyers think , 
they can maintain the following bad expofition. “ Subduple ” they explain , 
half or other part of a full fhare : he, who has fuch an allotment, has a cer-* 
tain fpecifick fhare of the whole ; and the text may confequently coincide 
with that of Na^eda (CXLI). The following text 'concerns the cafe 
where fuperiour virtue is found in the inverfe order of the claffes. 

CLVI. 

Vrihaspati — The fon of the CJhatriya' wife, being elder 
by birth and fuperiour in good qualities, fhall have an 
Fff equal 
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equal fliarc with the fon of the Bfdhmani ; and fucli a Ton 
of a Vaisyd wife 'fliall have an equal fliarc Avilh the fon of 
the CJhatriya . 

Tiid fon of the CJkattiya fliall have an equal fliare with the prieft, if he 
be fenior by birth and fuperiour in good qualities : fuel* is the conftru&ion 
of one part of the fentence. If the fon of the Vaisyd be alfo fenior by birth 
and fuperiour in virtue, he fliall have an equal fliare with the C.fhatiiya. Is 
he here fuppofed fenior by birth and fuperiour in good qualities to the fon 
of the CJbatriyd or to the fon of the Bfdhmani ? On the firft fuppofltion, 
if he were alfo fenior by birth and fuperiour in good qualities to the fon of 
the Brahman ) , he would have an equal fliare with that fon. The fecond 
fuppofltion is not reafonable ; for it would be unnoticed, that he fliall have 
an equal fhare with the fon of the Cfsatriya, if he be fenior to him by birth 
and fuperiour in good qualities; now he ought to have an equal fliare with 
him, in right of that feniority alone, without being alfo fenior by birth and 
fuperiour in good qualities to the fon of the Brdbmani. To this it is an- 
fwered, he fliall have an equal fhare with the fon of the Cfbatriyd , if he be 
fdnior to him by birth and fuperiour in good qualities; but, if he be fenior to 
the fon of the Brahman ) , there is no difference. For Tons take one additional 
fhare forcach gradation, in right of fuperiour clafs; and, if a fon of the next 
inferiour clafs be fuperiour in refpeft of age'and good qualities, then, mutual 
equality being reflored, they {hall have equal {hares ; but if the fon of a clafs 
two degrees lower be fenior by age and fuperiour in virtue, then, reducing 
the great fuperiority of clafs, an equality arifes with the intermediate tribe, 
for the parity is only admitted in right of fuperiority by age and good qualities^ 
If the fons of the CJhatriyd and Vaisyd be both fuperiour in age and virtue to 
the fon of the Brahman), but the Cfsatriya be inferiour to the Vai'sya, their 
claim is equal to that of the Brdhmana ; if the Vaisya furpafs the Cfiatriya, at 
the fame time that both are inferiour to the Bra/miana, his claim muft be af- 
firmed equal with that of the CJhatriya. It would be a great difparity, that 
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CL VII. 

Baudha'yana : — A son by a woman of equal clafs, and a 
virtuous fon by a wife of a clafs one degree lower than ha 
kujband, fhall take the portion of an elded child: a virtuous 
fon is the fupportcr of the red. 

* 

If he only furpafs In \ irtnc, he thall take the portion of an deleft fon, 
that is, a deducted allotment j if he he fupcriourbotbby age and virtue, he has 
an equal daim with the dafs next above him, as alfo mentioned by Vr ihas- 
P A T I ; for the Cyfj liriya and the reft cannot have an equal lhare with the Brab- 
tnana, unit's they receive the portion of an eldeft fon. JiMifr ava'hana 
obferves, • it is thus Ihown, that the fon of a 'Sudraxtlk may in fimilar cir- 
* cumftances be entitled to an equal lhare with the Vaisya .' The portion 
of an eldeft fon, mentioned by Vp.iiiaspati (XLV), may be argued as ap- 
plicable even to this cafe: but the difeufiion of this point would 'needlcfsly 
f.vell the volume. 


CLVIII. 

Go tama : — The fon of a Brahmana by a Cfhalriya wife, 
being endued with good qualities, fhall have an equal 
fbare with the fird born, excepting the deduced, portion of 
an elded fon. 


The Retndcara furnifhes this glols : excepting the bull and the reft of the 
portion deducted for an eldeft fon : that is, no dedufted allotment, fuch as 
the portion of an eldeft fon, fhall be given to him. Confequently the mean- 
ing is, that he fhall have an equal [hare u ith the fon of the Brabmam. 

CLIX. 

Go'tama : — If there be fons fimilarly circimjlanccd and pro- 
duced by a Clkatriya, and a Faisya, as the virtuous Clhatri- 
ya would receive an equal fhare with the fon of the Brabmani, 
fo fhall the Jon of the Vais'ya have an equal fhare with the 
fon of the Cfhalriya ; and fo likeioife if they be fons of a 
Cfhalriya father. 


The 
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claim of feniority ir\ right of primogeniture and good qualities 7 For there is 
no argument to fetch an cffeCt, and Menu in fad mentions, that a " Sudra 
can have no wife of a different clafs, as a reafbn for equal partition ; elfe it 
would be impertinent to injfert a precept concerning marriage, that a "S&dra 
done can Jiave no other wife but one ofhis own_clafs, under the title of in- 
heritance. Accordingly the maxim delivered by Got am a (CLX), that 
the fon of a VaiS)a by a "Stidra woman fhal), if virtuous, have an equal lhare 
with the fon of the Vais) a wife, is pertinent. The virtuous Sudra lhall not 
receive an additional allotment in token of cefptdk, if a (upcuour brother be 
Jiving : it is proper to affirm, that he can only have fuch a fhare with a bro- 
ther of equal clafs. Thus fome lawyers expound the law, and Srx' CrTsh- 
na Terca'lanca'Va concurs in that opmion. But Va'chespati 
Bhatta'ciia'p ya holds, that Menu enjoins equal partition among the fans 
cf a ''Sudra, merely to deny the portion of an eldefl fon in right of primoge- 
niture alone, not to deny fuch an allotment in* right of pre-eminent virtue; for 
Vp. ihaspati propounds the reafon of it without difcnminatmg claffes, “he 
« is venerable like thefr father” (XLV). Cullu'cabhatt’a, Ji mo'ta- 
V a'ii an a and other authors deny the deduced allotment in right" of primo- 
geniture, but do not notice the allotment for pre-eminent virtue, in* the cafe cf 
a ''Sudra. 

The text, which denies any other wife to a ''Sudra but a woman of his 
own clafs, may be thus confidered : “ no other wife is ordained fora ''Sudra;” 
that is, no other is fuggefted by the Ve'dd' it muff not be afhed, if a "Sudra, 
impelled by inclination, fhould neverthelefs marry a woman of the facerdotal 
or other fuperiour clafs, as a Srubviarta marries a woman of the fervde cJafs, 
and a fon be born of that marriage, what lhall be his fhare ? Marriages from 
inclination, or in obedience to the law, are authorized in the dire& order of 
the claffcs, but on no account in the mverfe order., Confequently a marri- 
age, not authorized cither by recorded, or by traditional, revelation, is repre- 
henfiblc ; and the fon of fuch a marriage fhajl have no fhare, jas will be here- 
after mentioned under the head of exclufion from inheritance. The ezpofi- 
tion of Culld'carhatta and the reft is accurate. 


G gg 
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The text is thus explained in the Retndcara: if the Rrahmana leave no 
fon by his Brahman) wife, but leave two fons rf ether tribes, one by a C/ha - 
triya , the other by a Vais yd, the fon of the Vais yd, being virtuous, fliall have 
an equal fharc with the fon of the Cjhatriya, who is his junior and is defi- 
cient in virtue, but without the deduQed portion of an cldcft fon, in like 
manner as the fon of the Cjhatriya has, in fimilar circum fiances, an equal 
fhare with the fon of the Brahman). Confequcntly the fharc of the fon bom 
of the Brdhmanz, as mentioned in the preceding text, is merely an example. 
** And fo hkennife if they be fens of a Cjhatriya father;" if there be two fons 
of a Cjhatriya, one by a Cjhatriya woman, the other by a Vais)' a, and they be 
fimilarly circumftanced, the rule of partition is the fame. 

, CLX. 

Go'tama : — The very fame rule exifts in regard to two fons 
of <L’Vatiya s one by a Vais y a woman, the other by a ''Sudrd. 

“ The very fame rule" alludes to that, which has been delivered by 
Baudha'yana ; it declares a title to the portion of an eldefl child : if the 
fon of a woman equal in clafs be junior and alfo deficient in virtue, while 
another younger brother is virtuous; they (hall have equal fhares. 

The Re tn dear a. 

That is qucftionable ; for Vri'kaspati ordains equal participation 
then only, when the fon of inferiour birth is fuperiour in age and good quali- 
fies it feeras advifable.to explaimthe terms of this text feparately, “ elder 
by, birth, and endued with good qualities j” but why fliould that be done 
when the fame conclujion may be obtained by other means ? The difficul- 
ty is removed by confidering the phrafe in the text of Go'tama, “being 
“ endued with good qualities," as a mere inflance which includes the notion 
of one fenior in age. 

By the expreffion “a hundred fons," in the text of Menu (LXVI),th»* 
meaning is conveyed; if a "SuJra have even a hundred fons, allotments arc 
not diflimilar, as they arc when a Brdhmana leaves four fons. Confequently 
Seniority in right of clafs docs not cxiit in this cafe ; but what fliould bar the 

claim 
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claim of femonty m right of primogeniture and good qualities r For there is 
no argument to fuch an efFed, and Menu in fa& mentions, that a "'Sudra 
can have no wife of a different clafs, as a reafbn for equal partition, elfe it 
would be impertinent to infert a precept concerning marriage, that a "'Stidra 
alone can jiuve no other wife but one ofhis own clafs, under the title of in- 
heritance. Accordingly the maxim delivered by Gotama (CLX), that 
thefon of a Vaiiya by a ''Stidra woman fhal), if virtuous, have an equal fhare 
with the fon of the Vanya wife, is pertinent The virtuous Sudra fhall not 
receive a& additional allotment, in token of cefpe£t» if a (upetionc brother be 
living • it is proper to affirm, that he can only have fuch a fhare with a bro- 
ther ofequal clafs Thus foms lawyers expound the law, and Ski' CrFsh- 
ka Terca'lanca'pa concurs in that opmon. But, Vachespati 
Bhatta'cha r\ A holds, that MeMJ enjoins equal par mon among the fans 
vfa'Sudr'a, merely to deny the portion of an eldefl fon in right of primoge- 
niture alone, not to dem fuch an allotment m right of pre-eminent virtue, for 
Vr ih asp ati propounds the reafon of it without difcrimmating chflcs, “ he 
« is venerable like their father’ 1 (XL V). Culli/cabhatta, Ji mo'ta- 
V a hama and other authors deny the d-dufted allotment in right of primo- 
geniture, but do not notice the allotment for pre-eminent virtue, m the cafe of 
a " Sudra 

The text, which denies any other "Wife to z^Sudra but a woman of his 
own clafs, may be thus confidered “ no other wife is ordained fora ''Sudra ," 
that is, no other is fuggefted by the Vdda it muft not be afked, if a ''Sudra, 
impelled by inclination, fhould ncverthelefs marry a woman of the faccrdotal 
or other fupenour clafs, as a Brabmaria marries a woman of the fervile clafs, 
and a fon be born of that marriage, what fhall be his fhare ? Marriages from 
inclination, or in obedience to the law, are authorized m the direft order of 
the claffcs, but on no account in the mverfe order. Confcquently a marri- 
age, not authorized cither by recorded* or by traditional, revelation, is rep re- 
hen Able , and the fon of fuch a marriage fhall have no fhare, as will be here- 
after mentioned under the head of exclufion from inheritance The expofl- 
tion of Cullu caehatta and the reft is accurate. 
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CLXI. 

Vrihaspati : — I. and, received as the reward of /acred litera- 
ture, mud never be given to the fon of tlic Cjbalriyd or 
other wife of inferiour clafs ; even if his father give it to 
him, the fon of the Brahmani may, ncvcrthclefs, refume it 
after his father's death. 


’ clxii. 

Vnddha Menu: — The fons of the Brahmani fhall take the 
land which defeends as'a holy heiitage; 'but all the fons 
by women of twicc-bom clafTes fhall fucceed to the houfe 
and field fuccefiively inherited from anceftors. 

* Land received as the rmnrd effitcred literature is !hc fame with land de- 
* feending as a holy heritage.’ ThisTemark of JtMu'TAVA'jiANA is found- 
ed on the coincidence of the text of VniHAsrATX. lie thus explains th: 
term ufed in the texts “holy” alludes to the ViJh, and figntBes the ftudy 
of it and knowledge of its fenfe by which gifts are obtained. Niitler Jhs-M 
this be ghen to a fin oj inferiour birth, nor the land, u hich has been obtained 
through the pious veneration of the giver, as fuggefled by Mend j for that 
is in the nature of a pious oblation. 

' , i - 

,,-CLXIIJ.- • ’ 

Menu: — T o Brdlmanas returned from the manfions of their 
preceptors, let him (tht'Lhig) fhow due refpeft j for that 
5s‘ called a precious unperifhable gem, depofited by kings 
"dth the facerdotal claft. 

Or this is forbidden by the one; that by the other. All hnd belong- 
ing to a prieft is not a holy heritage : for the text tecogmfes the chim of 
all fons by women of twice barn chlfcs, to the field inherited from an- 
ccflors, and only excludes the fon of a ''Sudra u Oman.* 

A distinction is admitted between pious oblations and fimple gif* 5, 
A donation confifts in rclinquiflmicnt \elhng property in another after dc- 

\ efiins 
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\ellmg the right of the owner, and that is chara&enfed by the words ** I 
give, or others to that effect but a pious oblation confifts in a grant for 
life, and is charadtenfed by terms of humble faluta ion , and a thing, 
which is offered as a pious oblation, muft not be appropriated by the giver 
himfelf, for the contrary practice occurs in oblation to deities. If the 
offering be made to inanimate duties, after allowing a ? period for fuppofed 
enjo} ment by tbe idol, fuch as one da) and night, it muft be given to Brah- 
irsanat but, if the offering be made to the Brahmana himfllf confidered as 
a divinity, it is long enjojedJjy him Such, ( n i is faid, is Ji'mi/tava- 
HaKa’s qpinron, but that is fotileij for, were it true, the property would cfi. 
cheat to the king after the fd*ath cf the prieft, in honour of whom the 
offering was made his fons would therefore be unentitlcd to the fucccf- 
fion , and they could not have even a conteiled clam 

Is it not the purpofe of a pious oblation, that it fliall be enjoyed by him, 
in honour of whom the offering isjmadc ? Now that is attained by a tingle 
a£l of fruition , for it is* a rule, that the intention of the law, once (fulfilled, 
is completely anfwcred hence may not land be refumed by the Jung on 
a fubfequent day ? It fliould not be objedled^that, were it fo, why fliould 
he not refume it for his own b-nefit? Since the law permits confecrated 
things to be given to no other, he ought to deliver the offering to a prieft , it 
is therefore improper to refume it for lus own benefit Nor fhould it be 
objected, that bccaufe the fame perfon is in this cafe the prieft and the fjp - 
fofed divinit) , he is only entitled to long poffcflion Wcre^it fo, the right 
of the prieft 's fon to enjoy it after Ins demife, as his father's reprefentafive, 
would be contcfted. Nor fliould it he obje&ed, that the prieft, m honour 
of whom the oblation was made, becoming by death fimilar to an inanimate 
dcit), the king may deliver it to any prieft whom foever He and his lfluc 
arc authorized to enjov it, as land given to a daughter for her fubfiflcncc is 
enjojed by her and her lffue 

Tothcqucftion propof-d, the anfwcr is why Ihould it not be ackno c- 
lcdged as a gift, for the term dtmonflrtive of refpccl is irrelevant m any 
other fenfe but that of donation? In fa<2, when provifion is made for the 
maintenance of a daughter, thatb-icg giver for the fupport of her and her 

dfue 
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ifluc, it is air© enjoyed by. her defeendants after her demlfe . But tin's cafe is not 
Similar, .for the pious oblation is made in honour of 'one perfon alone. To 
this fomc reply, acceptance of a tiling rclinquUhcd with a view to the merit 
arifing from that rchnquifiimcnt conftitutes the receipt of a prfent ; the rc- 
lihqmflimcnt of a thing with a view to the.cnjoymcnt of it by another perfon, 
whence. merit (hall accrue to the offerer, is an aft demonftrating pious venera-, 
ticn: hence rclinquilhment only, is denoted by the re'peftful term, with which 
the .oblation is prefented ; it does not extend fo far as to _veft property in the 
other. The fourth cafe only denoting the purpofe of allowing enjoyment to 
the man, in honour of whom the oblation is to be made, he is net donee as 


, ufmlfyiftgnified by the dative cafe,} but that- cafe is here ufed .under another 
rule., ; What is offered as ( a ,pious oblation, ,is, as it were unowned property ; 
but, being once enjoyed, the, poffeflor gains a title. by occupancy, and therc- 
Jore'it.lhall not be- taken .by any : other perfon: this is eftablilhed upon the 
. confequcncc of, the aft.- -But after the demife ; of: the grantee,- it ’(hall be 
-.enjoyed by his, defeendants,. and no. others; . , • f * - ‘ t : .** 


* Oii.this is forbidden by the one** from this land, received as a pious 
oblation, the forts of inferiour birth are excluded by the one, namely by Me- 
,vu. (CliXlI .and CLXIII)/ from land .received as : a prefent,': they are ex- 
cluded by {the other, -.namely by Vrihaspatx. 'Thefenfe (in the glofs on 
,y. CLXII) is literal for. the term (brahman ) is, explained - in the ^iftionary 
ofAMERA, The Vedas, abliraft eflence, devotion, GOD, BfAHMVprieft, 
,^)rd qfereated beings^ The commentator obviates the fuppofition -that.* holy 

heritage .may mten& - generally the heritage. of»* a ,Brdhtnana t by adding, * all 
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irmuft be alfo affirmed, that the Tori' of a K S6dra man inherits land appefj 
-taining to his "own father; but a ^Sudra is alone excepted in that text.' In 

" proof of this the following' VerTeis'cite'd by Ji / ko , TAV'A / nANAi " ’ : ■ r '* 

. .< * - . • CLXIV.' < - r'' * / - .■ . ;• 

Vpv j hasp ati:- — The foil of any twice borri man by : a T wo‘mkti- 
t . ! of.theiervile clafsis not entitled 1 to partake of 'his landed 
property ; . he,' who is born in an equal clals/-fhall take the 
f ‘ - whole : thus is the lawfettledA r *;- v * ■ ' 1 * * '•"* - 

^Begotten on'a woman of equal clafs, or 'born iri the' fameclafs With his 
;father. -Land -being mentioned ' generally/ 'if appears that the fon'of the 
• Sidra wife {hall, not participate 'therein/ whether it Have Seen received in k 
prefent or otherwife. - land, not received *fn a prefe’rit/.is tlik* which' il ac- 
quired by purchafe or the likel- : : J i Vi u 't a V ahA N'A'C o'ncurs i ri thrit cXpofi- 
tion; but it muff be remembered/ that 'the fonsof’thfi 'Cfiairtya^ni Vaifya 
Wives fliall have a ihare of the land, which has been' acquired by purchalc 
and the like. :• , ' s ' : ’ • Jf . ■'*’ ’’ 

‘ ' The phrif:’ expounded «‘ larid'Which‘d«ffceridsas'a'hoIy heritage, "may be 
explained land- accruing by giftwi 'fume account peculiar 'to' a prieft; it there- 
fore comprehends' the affixing tofa'crifice/ teaching the* Vidas t arid receiving 
gifts from a pure-banded giver. - The delivery of land acquired by purchafe 
is' not ' peculiar - to a BriBmana, blit concerns allclafles.' : The delivery of 
lan'd acquired ;by the acceptance of a gift concerns dBrahmana- ‘Tor the law 
declares/ •* A Brdbmana may "acquire' wealth' by ‘ affifting to Tacrifice, by 
•teaching the Vidas','* rid by receiving preferits;” arid the nitons' of fubfiftence 
preferibed to the Br&kmand are forbidden to 'others . '' * ‘V 

Menu:— A' man of theloweft clals, who/ through covetouf- 
■ ■ nefs, lives by’ the a£ts of the high eft, ? let the king ftrip of 
all his wealth and'iriftantly banifhi - ' ,r " ‘ ’ " f 

A CJkairiya forrietimcs prattles mendicity on failure of all other means of 
fubfiflcncc, and merely to preferve life j but it is not pofllblc/ that his fons 
Hhh , fhould 
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_ jflue, it is alfo enjoyed by her defendants after her dcmlfe. But this cafe is not 
Similar, for the pious oblation is made in honour of-one perfon alone. To 
this fome reply, acceptance of a thing relinquifhed with a view to the merit 
ariftng from that relinquifhment conftitutcs the receipt of a prefent ; the re- 
linquifhment of a thing with a view to the enjoyment of it by another perfon, 
whence merit fhall accrue to the offerer, is an a£l demonftratir.g pious venera- 
tion: hence relinquifhment only is denoted by the re^pcttful term, ‘with -which 
the oblation is prefent ed ; it does not extend fo far as to veil property in the 
other. The fourth cafe only denoting the purpofe of allowing enjoyment to 
the man, in honour of whom the oblation is to be made, he is net donee as 
vfually fignified by the dative cafe s t but that cafe ris here ufed under another 
rule. What is offered as a pious oblation, ,is asit were unowned property; 
but, being once enjoyed, the pofTefFor gains a title by occupancy, and therc- 
foreTt fhall not be taken by any other perfon : this is eftabhfhcd upon the 
confequence of the att . J3ut after the demife of the grantee, it (hall be 
enjoyed by his defendants, and no others. t , • * 

j , , 

* Oa.this is forbidden by the one/ from this land, received as a pious 
oblation, the fons of inferiour birth are excluded by the one, namely by Mn- 
.ku (CLXII and CLXIII) . from land received as a prefent, they are ex- 
cluded by. the other, namely by Vrihaspati. ThcTenfe (in the glofs on 
.v. CLXII) js literal ; for the te^rn (brahman) is explained m the dictionary 
of Amera, The Vbdas, abftraCt effence, devotion, GOD, Brahm'A, prieft, 
lord of created beings. The commentator obviates the fuppofition that ‘holy 
heritage” may intend generally the herit>g£ of,a Brahmana, by adding, * all 
land belonging tp a prieft is not a holy hem^..* For the text of MtHtr 
-(CXLII) declares the general right of all whether Brahmanas , Cfia* 
triyar, or Vmiyai, to fucceed to the Jand belonging to a Brabmana ; that text 
being thus explained, the Btaknana, (Jhatriy* , and Vatiya fhall fuccecdto 
the houfe which lias fucccffively defeended from the paternal grandfather to 
the father, and from him to his fons. It fhould not be affirmed, that this 
text propounds the right of a fon to fucct-cd to the property belonging to 
a Bralmar.a, Cjl atriya, and Va Sja refpeSively. The property of a Brdbrtttf* 
alone is premifed in the Hrft part of that text (CLXII); and the precept, 
that twice born men fliall fuccccd to their fathers, would be unmeaning, fince 
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Trtmift bealfo ’affirmed, that the Ton" of a "-'Sidra man inherits land apjtfj 
-taining to his mvri father; but a >Suifa is alone excepted in that text;* In 
* proof of this the following vcrfc is'citc'd byjAto'T ava'jiAha; ' 

1 - CLXIV. • . 

Vr-jhaspati:— The fon of any twice born man : by : sptf o'mkft- 
i <-of.thefervile‘ clafs-is not entitled ! to partake of -his landed 
*> : property ;; hey who is born in an equal 'clafi/lihitll' take the 
i ■ .(wholes -thus is the law fettled.- ■' ■ >•'- -■ 

V.-' .1 ,!t le-n. W 

.'i!Beg6tten on' a woman Of eqhal'dafs, orborn in thei fameOldls With his 
(father;. ;L4nd being mentioned' , genetalIy, , 'it'appeirs‘thaf the fon of the 
.Sudrdwik ihalbnot participate 'therein,- whether it have’ been" received in a 
prefent ot oiherw'ife,'. Land, not feccived'iri aprefehti is'tliSit'which'ii ac- 
quired by purchafe or the lilceh-' Ji'm 6'TAVAVx.*'A ; coficursin thaA expoti- 
tion; but it mull be remembered,' that the ions'of th z'CJbatfiyd hnd 'Vaifjd 
Wives fliall have a Ihare of the land, which has bee’n acquired by purchafe 
and the like, •: ,1 : ■ k . 'i t't- 

- - The phrafe, expounded “ land which dtffcends asaholy heritage,'* may be 
explained land'acctuirigby gift cri ’-Jim: account peculiar- torfpneil; it there - 
fore comprehends' the aifiilirig tofacrificc, 'teaching tile - Vedat, and receiving 
gifts from a pure-banded giver.. ■ The delivery of land acquired by purchafe 
is not peculiar to a Brdbviar.a, .but concerns allclafles; ' The delivery of 
"land acquired.by ' the acceptance of a gift concerns a' Brdbmana ; f or the law 
declares,' ‘‘ A Brabmana may acquire wealth' by’ affifting to facrifice; by 
'teaching ihif'ldar.oni by receiving pnefenis;” and the means of fubfiBehcc 
preferibed to the Brdbniand arc forbidden to others, ' *' '''" 

■Menu:— A' man of the-loweil clafs, who; - through coVetbiif- 
■ • nefs, lives by- the a£ts of the higheft,' let the kihg'lWp 
' all his- wealth and'iriftantly banifli; ; ' 

A C/Jatryafometimes pradifesmendicity on failure of all o‘.hm mranic-f 
fubfirtence, and merely to'prefefve life j but if is not jidflible. ***.' - 

' H h h ' 



fiiould thereby, gain riches, Chande'swara alfo explains the term ufed 
in, the text (CLXII), land gained by aflifhng to facrificc and the like. What 
is received as a pious oblation, is alfo comprehended in the fame term. 

Others argue from the text admitting, the title of the ' CJhatriya and 
Vaisya to land inherited from anceftors, without any fpecified exception, 
that the fons of the CJkattiya and Vai'sya wives fucceed to land, which was 
originally received in a prefent by the paternal. grandfather or remoter an- 
ceftor, and had devolved on the father in right of affinity. Accordingly 
land, which is acquired by the father, through the acceptance of' a prefent, 
fhall belong to the fon of th o^Brahmarii, not to the ion of the CJJ.atriyd or 
other inferiour wife, as is obferved by Jimi/tava'iiana 1 . How then do 
the fons of the CJhatriya and Fa is) a fuccecd to land, which was acquired by, 
purchafc ? Becaufe there is no prohibition : “ all the fons of women of twice 
born clafles &c. is merely a repetition; the former part of the text contains 
the direft precept. A fecondary fenfe Ihould not therefore be admitted; for, 
it is weaker than the primary fenfe. The lafl part of the text of Vn xiias- 
fati (CLXI), “ even if his father give it to him &c.” fuppofes partition 
made by the father. Therefore the fon of the CJJsatriya , or other inferiour 
wife, cannot by any means have property, founded on confanguintty, in land 
■which was gained by modes of acquifiticn peculiar to a prieft. Then mufl 
it not be conftdcrcd as a, waif? Not fo; for it mufl be affirmed, that the fa- 
ther’s property was not devcflcd; clfe it would not be faiJ, that ** the fon 
of the Iirdbmanl may refume it after his father’s dcceafe ;” for, otherwife, even 
a firimger might feize jt. If his father give it to him out-right for the Hike of 
the merit accruing from gifts, or for proteflion, or through favour, wh.it 
fhiU be the conTcquencc ? It becomes thcabfolute property of the CJfvtriyt 
or other inferiour fon; for gift operates the divefiure of the fotmer oniw 6 
property; anti jf none veiled in another owner, it would he a waif. It i* 
not rcafoiiuble to fay, that pr6pertv is not in this cafe devcflcd by donation ; 
for no limitation is on any account admitted fo the valid gift of an owner 
vriio *s not d« fabled by infanity or the like. Thus fame expound the law. 

CJ.XV, 

VM.A: A AVW J being the only fon of a BrMnnatut, 
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(hall have a thiid part of his eftate; two (hares-lhall he 
taken by the kinfman remote or near, who performs the 
obfequies for the deceafed ; 

2. On failure of kinfmen, tbofe (hares devolve on the pre- 
ceptor, or on the pupil, who performs the obfequies ; in 
the utmoft difficulty to find an heir, let thofe (hares be al- 
lotted to any perfon Iprung from the fame original (lock. 

A Nijhctda is born from a Brahmcna on sPSOdrci wife, as mentioned un- 
der the title of mixed clafles.* The whole eftate being divided into three 
parts, he tliall take one part, and tbs other two belong to the near kinfman 
connected by the funeral cake; or, on failure of him, to tile remoter kinf- 
man. The dtftimSlion between near and remote kinfmen will be explained. 
It may be thus elucidated ; a near kinfman, connected by the funeral cake, 
is a father or hu'defccniant and To forth; and the remoter kinfman is the 
grandfather’s grandfather, and the reft. He muft be of the fame clafs with 
the deceafed, elfe he would not be preferable to the fon. On failure 
of remote kindred, the preceptor fucceeds; lie alone performs the obfe- 
quies and celebrates the irdidho . On failure of him, the pupil. In the 
utmoft difficulty, on failure of all belts from the near kinfman to the pu- 
pil, let thofe fhares be given to any perfon fprung from the famc.origi- 
nal ftock with the father of the NtJbdJa. The Relndcara, JiWtava- 
iiasx and the reft concur in this expofition ; the Parijdta adds, this con- 
cerns a virtuous Nitbair. The object of 'hat remark is to remove the 
apparent mconfiftcncy with the following text. 

, * CI.JCVJ. 

Menu : — Tar Ton of a Brdbtnina, a CJJjalriya, or txV aisya, by 
a woman of the fervilc daft, (ball inherit no part of the 
edate, ttnlefs he be virtuous; nor jointly ovith other Jons, unlefs bis 
mother eras lawfully married : whatever bis father may give 
him, let that be his own. 


• M»n,C!>. Ic, v s. 


CoK- 
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* Consequently this text of Menu relates to the vicious foil oF a S6ir& 
woman. But it is propel to confidcr it ns only applicable when there 
is n.fon of a twice born clafs; and it thus coincides with the text of 
the hlahabl arata above cited (CXLI1I 4) : and on this conftru&ion the fon 
of a S third wife has a fpccifick portion then only, when pitlitioMs made 
by his father but after his father's demife, he is, excluded from participa- 
tion* if he have a twite born brother; if there be none ftich, lie fhall take, 
a third part ; there is no’difficulty on this interpretation.* Accordingly Me- 
nu, having declared partition among fons of the fourcclaffcs, and, in.anfwer 
to the, queftion whether a greater vportion may bc^ given 3 to the fon of the 
'Su/ir/i on account of his filial r piety jot the like 1 when / pai-tition is made by 
the r father,, having denied that^ greater portion (CLXVII), proceeds to de- 
ny him even the ^tenth part.^yhen, partition's made after the death of the 
father (CLXVI). / f u ,/ / , * >Jt 

- rfr < * j * , ’ ■» n*V -»• ’ > ' ' 'I 

. « , cLx -y ir - . .,'i 

Menu * But, whether th zBrdhmatta have fons, 6r have no 

fons, byjwlyzs of* thefhree firJi,c!aJJei^no more than a tenth 
^ - part ,muft be given to the fon yLz^Sudra. < 

This tenth part is ordained .when there^rc four fons of the four different 
claffes ; fot it corrcfpohds f witlt a formcr T tCxt (CXL). In like manner it iS 
rcafdnable, that iC'Su^t a fan. thould ^Cceive, in right of a certain degred of 
virtue/ one, fliareof the eftatc dividedjnto feyen parts and a half ; for that 
coincides with another text (CXXXIX 4.)* Never is a tenth part only given 
to the Ton of a ''.Stidra wife, when, there is no fon by the Brahman) ; for that 

J a. *« . * Kl'Ust. r r ‘-»* 9 

would contradidt the text of Vishnu, (CLIII). Again the prohibition con- 
tamed^n a text of Vr T ii as p a ti (CL^^V) concerns a Brdhmana , and rc- 
^* cs partition by a father. Many different rules being hid down accord- 
mg to the difference of clafs,rbut this containing no fpecified limitation, 
land cannot be properly included in the third part, which is received by the 
fon of n^Sudra having no brother of, another clafs. As for the fuppofition, 
tlm the ton, of Mono (CLXVI) relates folely.to the, Von aU'SMra wo- 
man not, Jan fuljy married, it i s trioncous ; for the Mahabbarala declares, 
th-t ctcn the fon of a 'SJura lawfully married is not entitled to claim any 

portion 
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portion unlefs it be given by his father (GXLIII 4) How can the expretfion, 
“ whether the Brahmana have Tons or lme no fans,” bejuftjfied, for 
Vishnu* authorizes a greater allotment than a tenth part, if he have no 
fon by wives of the three firjl clajfes. A tenth part here Intends the (hare 
p-efcribed for a fon of that dafs, as abov ementioned hence, if the prieft haVe 
no other Tons, a third part or die like, lo be fub‘ftituted in place of the tenth 
part, Jhall be allotted to the fon by the" Sudrd. Thus fome authors expound 
the law. * ► 

1 * 1 4 1 

Chande'swara, Misra, Cullu'cabhatta, Vijki Ae'swara 
and the reft e\plam the text of Menu (CLXVII), whether the pried have' 
fons by wives of twice bom cldflcs, dr have no fuch Tons Lacshmi dha- 
RA remarks, if the father indulgently give any thing to his fon by a "Sudrd 
woman, he (hall not give more than a tenth pirt According to this opm on, 
fays Chanpeswara, the phrafe, " a fon by a woman of the fervfle cla/s 
(hall inherit no part of theeftate,”muft fignify, that he (hall have no part of 
the inheritance unlefs it be given to him by his father The glofs on both 
lines exprefles, * if the father give any thing to his fon by tC'Sudra / it is not 
diftinguifhed whether a (hare or an indulgent gift be meant • it muft there- 
fore be underftood as intending a^fhare, for in the cafe of indulgent gifts 
to other fons, no fpecifick fumis ordained , it is eaiy to eftabli/h the coinci- 
dence of this text votth others by the equality of his regular (hare, and it 
is mferted in Menu’s code, after premifing the allotment of a (hare. 
To reconcile the apparent contradiflion of fayirig,^tlia\ <r a fonjay a woman 
of the fcrvile clafi> (hall inherit no part of the eftate,” while it 'is mention- 
ed both before and after this text, that he (hall receive fuch part of the eftate 
as is allotted to him by his father, HeLA'yudiia and the Panjata fupply 
the text with the w ords, ** unlefs given to him by hit father ” Participation 
is forbidden b> thefirft fentence (CLX^I), alluding to a -fon very deficient 
m good qualities and born of a "Sbdra woman law fully married, it is forbid- 
den b) the fecond (entencc, alluding to a fon deficient in good quahti-r and 
born of a "Sudri woman not lawfully married Hence, '* whatever his 
father ma) give him, let that be Ins own,” meaning that which his father 
may give him, through favour, whether it be Icfs, or more, than a tenth 

* I fird no test of % IIBW to that eScft Perhipi it ruy be an erm rf tie tnsf -ib", vnusg 
\ ttuxo for Dtrxn T 
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part- ; ' BiU'nftther, WhoTjas ‘no pother fop,' mu ft givea thirdpart-'of fthc're- ' 
^ ifiai ndcr pXter; ‘deti udling^his 'myri’aUo tmeh fttq ; a virtlious fon by*a.>SudrJ 
■ ' .woman' lawfully ^married, and he fliall take the reTjdue for lrimfelf. • The very 
fata cprj nciplelffKquld ; bead rri i t ted' in partition made after; the' death-of thei 
■faiher. "; J ift ana' confiderVthe ,textftf.-M e N u (CLXVII) : as for- * 

" • -bidding the further participation oF oric,;who Jus. already received a tenth 'part ’ 
;'-,Tthrou|:K' his' father Vindu]gence^-, V i'jny a'ne^s w A r a del i vers 'a fimiiarex- 
..-pofitioh'.;'? J i te^nd h i y'a^ ex pounds both tex'ts/a s-Jb] 16 ws;,;, >f: however great 
f ' iisTather|s;partiaUt}rV f he*{haJ[l have 'no r other^portion .than a- tenth part:’ Ac - 


-But j- 0 u Z’ l 6 'ca b h'atH'a} recant iles* the^npplirentJconfraSidlidn dn^thei texts; . 
ai i&r ( r> t - v m i«-a\r?r>Y vrt -J. 


• f /it •' V*' 1 -' « ft ft '* -- ' ' 

’ r ft V * ,(i ?•; -- 7 • 

t V ft h as? ati and V obc^ienftTon^born'-'ofti ‘ 

ft v 'ft Sudra ] wbmanftuntoV aftnianj AV^py-leavesCriftV^i^^ off- 
;ft ft maintenance, ; and the 

-ftftikinfmbh/feall;inH'erit ; Hie]remainfter/6f ' the eftate. ft- ,-ft ‘ 

‘ 'i ft/, a * ftft * * ■»'•••' 

;rr;/ft'iTiii5,' rfays Gh a^de sw a RA r.felates tojtlic fon of. a woman hot law- 
" f ally /married \* for ;t he’ ,Tu $jc6Ki$ Canin' ma rried • woman EKe it* would 
contVadi^’thctext oPp£ vAL'A'hhoye citedftCLXV i).x r.- 

? !„f-j o ■ 1 * 1 . y '( ’ f ♦ v # *;- *<.'/■ j- : ,>’* . « 

; ift V ft ft ftftftcLftftft, ' ■'** ftrft 'ft ft f 

Go'tam'a :^AVsoN: by;;a^SK(<rfl ;woman;‘,born unto'’a man 

. " • . who lcaveY no -ligiiimateypKspring, "fliall,- if he be ftriftly 
obedient like a pupil.freceivc. a -provirion forhismaintc- 


, - If he be flritHy obcdicnt’like an apprentice; then fiiall the ConoU'S^ 
'romati receive a proviGon for hir maintenance out of tlie property of his 
> father,' who leaves no' legitimate ‘.iffucy ■" Apprenticc’l'fignifies apt>P“' 

• • . / <' ; ■' V ; . The 
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The author of the RetrJcara has this f expofition . ‘ the fon begotten on a 
4 Sudra woman not lawfully married, by a t man belonging to one of the 
4 three fir ft claffes, who leaves no_fon by a’ woman of ? twice bom clafs, 
4 fhall receive a provifion for his, maintenance, (that is, fome trifle as a 

r y 

< flock whereon he may earn a livelihood by agriculture or the ; like), provi- 
4 ded he be ftriQl) obedient, or fhow due relpeft, hhe 7 a pupil and what- 
* ever had been given to him by his father, muftairo be delivered, asor- 
** darned irr the following text * 7 , 

1 w x CLXX, ^ r ^ ' 

Sang’ha andLic’HiTA* — A. son by,a "Sudyd woman docs not 
fucceed to the ..paternal ^eftate , whatever, his father gave 
him, that alone {hall be his (hare , but let the father^ alfo 
give him a bull and a cow, fome black rrbn, and aiiy black 
gram excepting txla. t *~ 


Chande'swaRa alfo expounds this text as in efteft relating to the fon of 
an unmarried ''Sftdra \ The text of Menu (CLXVII), as fome lawyers re- 
mark, may be alfo expounded as relating to the fame fubjeCV, . 

' ~ f 

, - . .GLXXI., s Ci t , _ 

Go tam \ —Sons, produced by women m the inverfe order* 
of the claffesi fhall have a fimilar allotment to^that ofjthfc* 
fon produced by a woman; of the fer vile clafs."' ’ , 

< *» i ^ 4^ jr 


A son produced by a woman of another clafs fhall have a mere provifion 
for his maintenance/dihe. one produced by woman of the fenriedaf»,iif 
he be flridtly obedientjto^his parent, 'as a pupil £o v his preceptor **e 

' Si ^ ^ J r ' $ ChAIUje'sWaRA. 


* Other clafs * intends mixed claffes This is grounded on A the text, 
which expreffes, “All children, produced by illegal. connexions, are de- 

V w , * * — ^ 

dared to have the fame duties with thofe of the fervile Clafs “ y But a Murd- 
dhabhijhiBa and the reft are not treated as women of the fervile clafs fn 
another place the fame commentator delivers this glofs * to Ions produced by 


\ 
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women in the mvcrft order of the chflls, a fubfiftencc (hatt be allotted m the 
fame manner in which it is ifligncd ! to the Ion of a Sudra, provided they be 
ilncl!) obedient to ihtir farents * A woman married in the inverfe order of 
the claffes is one, who is* of a clafs fupenour to that of her hulbaijd j or 
one, who has been efpoufed by him before another wife of a clafs fupe- ♦ 
Hour to her own, a CJIatnya before a Brahmni Misra fays, * a fon be- 

* gotten by *i ^udra or other man of mfenour clafs, on a Va sja or other 
1 m oman of fupenour clafs, fhali receive the means of livelihood, that is, 

* flock for agriculture and the like, fuch as -a plough, a plou 0 bfliare and fo 

* forth * ^ViSHNU propounds the (hare of a Yimous fon begotten by a 

CJhatnya or Vat&ya on n^Sudrd lawfully married. r ) 

K ' 

^ U CLXXIIr . ^ 

Vishnu:— A -Sudra, being the only'fon of a twice born man, 
lhall take half his father’s eftate, the'fecond half fhall be 
appropriated m the fame manner with the eft ate of one, 
who,leaves no male lffue. t, ~ 

On this text it is rerriarked in the Rctnacara, that a CJhatnya or Vaitya is 
here intended by the term “ twice bom man,” with an exception to the 
Brahmana; ■ for De'vala ordains the third pfrt for the fon of a pneit by 

* a woman of the fervile clafs ’ (CLXV) It might be reconciled by refer- 
ring the texts to tlie.cales ofn-umioustfofnandof one dcEcicntm virtue 
The ample difcufilon’of this fubjeft would fivell the volume unnsceffard) , 
fince the marriage ot a woman unequal in clafs is forbidden in the Cah age 

- f ' 1 11 

’ - CIAXIII 

VrViat Nmcdiya purana — Undertaking Jca voyages to cir- 
cumnavigate the ocean, the carrying of a waterpot by a hovfe- 
holder , the’marriage of twicc-born men with damfels un- 
* equal in clafs , < 

PrcMistrc thefe and other practices, it adds, 

> 

The wife have declared, that thefe practices muft be mold- 
ed in the Cah age. U : ,-r- 
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“ Undertaking fea voyages, ' circumnavigating the o-ean ‘‘The 
carrying of a,waterpot,” the carrying of it by a houfeholder, as directed 
m ancient law, “ Two facerdotal tlireads mud be*worn, and a waterpot full 
of water mull be carried ” The learned fo expound the text 

''Adilya purana — The marriage of twice born men with dam- 
fels not, of the famerdafsj the (laughter, m a religious, 
war, of Brahmanas, who are, aflailants vuh intent to 

kill. ' 

- r ' 

Premising thefe and other parts of lay, it proceeds, 

Thefe parts of ana:nt lazu Were'abrogated by wife legiflators, 
as the cafes arofe, at the beginning of the Call age, with an 
intent of fecurmg mankind from evil i *■ 

. x. ’ r 

The tnjun&ions of infallible legiflators are of equal authori- 
ty with holy writ. 

Does it not app-ar from the exprefiion, “ abrogated by wife legiflators, 
as the cafes arofe, ’’ that the prohibition was not fuggcfled by the fcripturci 
and is it not confequently improper? Therefore it is added, “ thl injunc- 
tions of infallible legiflators &c ” The term treinjlattd “ irjunUlvm , ,f lite- 
racy -figniflcs promife , for amonglb other fcnfes, A-ier.n dates the term 
(fa / Oj a J as fynonymous with famjit, which he explains a promife or con- 
tract “ Infallible legiflators ” arc fuch as are free from all defects Thefe 
defects are, natural ignorance, through which, for example, the Ganges may 
be miftahen for a vulgar dream, inadicrtency , through which a man may 
err in regard to the exidence of a thing, even though it lay before him , wil- 
ful deceit, as when he affirms, that a thing is not, though it really be, and 
weahnefs of organs, which prevents bis clear p-rccptian of fmall objects. 
*1 lie words of a man free from thefe defcCts mud be refpeCtcd like holy 
writ , for, not proceeding from a fallible mm, they arc llnul ir to the p r c- 
ccots of the J'eds - 


KU 


CLXMV 
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CLXXIV, 

Ya'jnyawalcya . A son, begotten by a man of the fervile 
clafs on his female have, may receive a {hare by 'his fa- 
ther’s choice ; or after the death of the father, the bre- 
thren fhall allot him half a fhare. 

“ By his fathcl’s choice,” that is, by the will of his* father, he may ob- 
tain a fhare in the diftribution of the eftate : this relates to partition made 
by the father. It is hereby intimated, that a fhare muft necefiarily be given 
to Tons andlbther descendants of a wife equal in clafs. The fon of a 
dra by a female flave, or other ^Sudra woman not lawfully married, fhall, 
with his father’ s confent, have an equal fhare with other fons. 

/•' »* , Ji'mutav a^h ana* 

Consequently this isalfo intimated; if the father faid, “let an equal 
“ lhare be given to this fon, 1 ’* then the other fons fhall give him an equal al- 
lotment when partition takes place. After the death of the father, if no fucb 
will had been declared, the brethren, born of a wife legally married, fhall 
allot him half a Thare ; that is, half of fuch*flure as would have been af- 
figned,- had his mother been legally married. Confequently a fon by a 
; female flave, not fuperiour in clafs to her "Sudra matter, fhall obtain the 
moiety of a full fhare. Such is the opinion delivered m the Mudcfiard and 
Retndcara The fame legiflator propounds the rule when there is no fon by 
a woman Jawfully married. 

cLxxy. 

Y'ajnyawalcya : — Should he have no brother, he fhall 
take the whole, unlefs there be a daughter’s fon. 

Ir there be no fon by a woman lawfully married, nor a daughter’s fon, 
the fon of a female flave fhall take the whole eftate of the '’Sudra father. 
Such is the expofition delivered in the Re/ndcara. Misra explains the 
text ttmilarly. 'Su'lapa'ni, Racjiunandana and the rett expound 
“ a fhare” (CLXXIV), an equal allotment with the reft of the brethren. It 
h confequently intimated, that an unequal dittnbution, unauthorized by the . 

* » law, - 
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law, fliall not be made among the Tons of a woimn legally married. Bift> 
if there be a daughters fon, then, flnceheis a I'gitig'ste defendant, and 
fjnee the fon of a female flave is produced ty a \ o-tan not legally mamed, 
it is proper they Ihotild hate equal /hares. Such is the opinion of Rac- 
.hunandana , and JiMu tav a^i ana delivers a fimilarcxpofiticn. 

* CLXXVI. 

Menu : — A son begotten by a man of the ferv tie clafs on his 
female flave, or on the female flave of Ins male flave, 
may take a fhare of the heritage, if permitted . thus is the 
law eftabliflied. 

** On the female fla\e of his male /lave/’ on the female fla\e of his 
fervant. 

* * The Cafyaleru, 

Cullucabhatta has afimilar glofs But Chandeswara explains 
** his female flave,” one who falls within the defcription of (laves made cap- 
tive under a ftandard and the reft ,* ** the female flave of a male flave, * lus 
female flave of fuch a defcription, on whom a fon is b-gotten by a male flave, 
without being married to her Both may be admitted to participate m the 
heritage Thus is the law fenced. 

C LX XVII. 

Menu : — A son, begotten through luft on a "Sudra by a man 
of the pneflly clafs, is even as a corpfe though ah\ c, and 
is thence called in lazo a living corpfe. 

This, fays Ji mu tava'iiana, relates to the fon of a woman not legally 
married. But Cullu'cabhatta confiders it as relating to the J^n of a 
woman lawfully jmrricd being incapable of fulfilling the purpoft of ofifc- 
quies for his father, and fo forth, he is c\cn as a corpfe 

* Book m, Ctyp I, T XXXIII 


CHAPTER.’ 
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, CHAPTER IV. 

. ' : ON LEGITIMATE AND ADOPTED SONl 

\ SECTION I. 

ON THE SEVERAL MODES 'OF FILIATION. 

intent of explaining particularly the right of fons icgiti- 

dtfciibed. 


mate; or. adopted,- to fucceed to thcir fathcrVeftat^', they.arc hrft . 


. - cLxxvin, '.V 

Menu:— Of the twelveTons of.men,. whom Menu, fprung 
from the felf-exiftent; has named, fix are kinfmen - and 
heirs fix i not heirsj .jexceptV.io their .own fathefi but kinf- 


2. The fori begotten ‘by., a man’ himlAI in lawful ruedlock) the, 
fon of his wife begottenjiri the.rnarinerbejoremeniiqhei, a 

fori given to ,Aim;-.a.fqn;inade,er adopted,. -iToh of conced- 
ed birth or rdhojerealfalher 'cannot be' known;, aridafion re- 
je&ed by his, natural parents, are. the fix;kihfinen arid heirs: 

3. The. fori ofa;.young woman unmarried, thefon of apfeg-/ 
nant bride,- a.fon bought, a fori by. a ; twice -married -wm- 
man, a fon felfgiveri,; arid,a fon by a 'Sidra, are the fix 
kinfmen, but not heirs to -collaterals.. 

Mend, fprung from lie fdf-exiflent Bsabma', and firitof thsTohnzzi n 
. Ill ' \ Mekcs: 
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Menus, among thole twelve Tons of men, whom he has named, the firft 
fix arc pronounced hmfmcn and heirs to collaterals the rcfult is, that, ns kinf- 
nen, they offer the funeral cake and water to Saptndas and Saman6dacat, and 
as heirs, they fucceed to the heritage of their collateral relations, on failure of 
male lflue, as well as to the ejlatc of th“ir own father. The laft fix may not 
take the heritage at any, except their own father, but they participate in his 
wealth, for it is declared generally without any exception, that foni inherit the 
eflate of their father (CCXXIIIa). When learned pnefts arc mentioned as 
heirs to all perfons on failure of hn % then, indeed, confanguinity is not the 
ground of their fucceffion , for there is no other ground but their claim as 
learned pnefts . thefe on the contrary are Linfmen, and therefore perform the 
duties impofed by that relation, offering water and celebrating other 'rites. 

, J CuLJLt/c AEH ATT A 

But ME'mtA'TiT’Hij explaining the compound ufed the text by ths 
negative fuperadded to the appofition called d r ~anch»a, fajs, “fix arc neither 
“ heirs nor ktnfmen ” they are not heirs, except to their own fathers. That 
is wrong, for Baudha yana mentions them as iemfinen. / 

CLXXIX. 

ana : — Consanguinity, denoted by a common famly 
appellation, belongs to the fon of an unmarried gill, the 
fon of a pregnant bride, a fon bought, a fon by a twice 
married woman, a ion felfgiven, and a foil of a pnelt by 
a 'Suclrd, i 

r 

And, mfatt, Ya'jnvawaLcy** after prenufing the twelve fons, fay s > 

44 on failure of thole firft mentioned, the next jn o-der give the funeral cake 
u and claim the heritage’* (CLXXXlXj •* hence it is evident, that all may 
eff-r th- fti"cr»! ca 1 c for their own fathers j and the difficulty is reconciled 
ly not adimttii g their right of offering it for any other. How can ,£ 
folio vfroin the terms of the text (CLXM\), that they are k nfinen to colla- 
te als ? There is no rule, for all, v * o uartal c of the fine family name. ofFer- 
i >g the funeral cake to collaterals ; fince it uvuU follow that one, who is not re* 
lit'-d within the degree of a Sipi-di, might offer>it, even though he were 
*nurconn r £ted ft ranger. CIA XX. 
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CLXXX. 

Baud’ha'yana — Participation of wealth belongs to thefon 
begotten by a man himfelf in lawful wedlock, the fon of 
his appointed daughter, the fon begotten on his wife by a 
hnfman legally appointed, a fon given, a fon made ly adop- 
tion, a fon of concealed birth, and a* fon reje&ed by ins 

natural parents. 

- 1 

This right of fucceffion, from which the fix firft mentioned a r e exclud- 
ed, mutt be underftood of fucceflion to the eftate of any but their own fa- 
thers. Of whofe family name do the fix, named it ith the fon of the body 
(CLXXX), partake,* of their natural, or their adoptive fathers? The 
anfwer is, they only claim the family of him, tvhofe fon each of them be- 
comes , for fons, lnfenour to thefe, namely the fon of an unmarried girl 
and the reft, claim the family of their adoptive fathers why then fhould 
not the reft bait a Jimtlar dam 2 The fon of the body, of courfe, belongs 
to the fame race with bit father, and Menu, m fpeaking of a fon given, ex- 
plicitly declares, that he muft never claim the family of his natural father. 

CLXXXI. 

Menu: — A given fon muft never claim the family and eftate 
of his natural father: the funeral cake follows the family 
and eftate , but of him, who has given away his fon, the 
funeral oblation is extinct. 

Tiie term “ funeral oblation" intends that which is made for a fa her. 

If a fon may not claim the family ofhls natural father, he may furcly claim 
that of hts adoptive parent. It is accordingly declared in the Cahca purana, 
after premifing “ the fon begotten by a man himfelf in lawful wedlock, the 
fon of a wife begotten by an appointed kinfman, a fon given, a fon made by 
adoption and the reft,” that their invcftuure and other ceremonies muft he 
performed by their own family. 


CLXXXII 

Caked furdr.a • — He, O lord of the earth! on whom the cere- 
monies 
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monies fliould be pci formed under the family-name of his 
father, is not deemed a fon until the ceremony of tonfure 
have been completed ; he becomes the fon of another, 
under lohofe family-name it is performed : 

2. Sons given and the reft, when the ceremonies of tonfure 
and the like have been performed on them by the adopter’s 
own family, are deemed adopted fons ; any other is called 
a {lave. 

In the full text “ father” tignifies the natural parent; “another” lignifies 
any other befi2ts r 'tic natural fatter. Affiliation therefore depends on the cere- 
mony of tonfure , it does not require.the feveral folemn rites, from the fec- 
tion of the navel firing, until the child beefed with rice : and that ceremony 
of tonfure is valid, even when performed at the fcafon of invefling the child 
with the mark of his clefs ; but adoption is limited to the fifth year. 

- ' CLXXXIIf.: 

Called pitrana : — But after their fifth year, O king! fons given 
and the reft mull not be adopted; 'let the adopter take a 
,boy five years old, and firft perform a facrifice for male off- 
fpring. . ‘ 

The facrifice named in the text (ptitrdjhti) fhall be performed, -if the 
adopter maintain a perpetual fire j but only an oblation with holy words from 
the Vida, jf he do not maintain Jucb a fire j this will be explained in its place. 
IFaboy five years old be regularly adopted, but the ceremony of tonfure be 
not performed, having been deferred, according totheufage of the family* 
until the feafon of inverting the child with the mark of his clafs; then, fliould 
the adopter die in the interval, is this fan qualified to perform his obfeqUies ? 

Some argue from the letter of th* text (CLXXXUz), that, the ceremo- 
ny ol tonfure not having been performed by his adapters own family* his 
affiliation is null, and therefore he is not qualified to perform obfeq»» cS * 
Tim is wrong; for the text is propounded to declare void, 'the adoption 

cf 


of a given fon, on whom the ceremony of toufu re lus been performed by 
the family of his natural father. Life, if all the ceremonies, including 
marriage, which is comprehended in the words “ and the like,” cannot be 
celebrated, the affiliation would be invalid, and he would not belong to the 
family cf bis adoptive fathr"i and confequently the* ceremony of tonfure and 
of imeihture, even though performed in the adopter’s family, would be 
invalid, or would be partly imperfedl; and the rues could not be per- 
formed at all. Adoption alone confhtutes affiliation ; but the ceremony of 
tenfure performed b) the firmly, to which he originally belonged, renders 
it efientiaUy invalid, like a ncedlefs repetition. But his affiliation oncsejfeftcd 
is not cancelled by his naming his former family in performing a facrifice, 
or in confccrating a pool. Birth caufed by male feed and uterine blood is 
one ground of filiation, the fecond birth, by mveftiture and other ceremo- 
nies, is equally a ground of filiation, by whomfoever performed. When 
lie, who has procreated a fon, gives him to another, and that child is born 
again by the rites of initiation, then his relation to the gi\er ceafes; and a 
relation to the alop'er commences: this birth cannot afterwards become 
null by h s erroneoifly re\erting to bis original family. Tic fubjedt 
fhall be f .rther di'cufild. Thus fome expound the law. To expatiate 
woJd Lc fupe fluwUS. 

The twelve Tons are enumerated in the fimeorderby Mcsvand Baud- 
HA YAJiA, but in a different order by others. 

CLXXXIV. 

Go'tama: Thu fon begotten by a man himfelf in lawful 

wedlock, the fon of a wife begotten by an appointed kinfman, 
a fon given, a fon made by adoption, a fon of concealed 
birth, and one rejected by his natural parents, are fons 
who inherit property. 

2. The fon of an unmarried girl, the fon of a pregnant 
bride, a fon by a twice married woman, the fon of an ap- 
pointed daughter, a fon felfgiven, and a fon bought, claim 
the family of their adoptive fathers, and a fourth part of 
M ra m the 
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_ the paternal ejlale, if there be no fon begotten in lawful 
-'t/edlocl;, nor other fnpcrioitr claimant .* r t 

CLXXXV. 

Vishnu : — Sons are twelve : the firft is the fon begotten by a 
man himfelf on his own wife (or the Jon of the body, for this 
agiccs with Vasisht'ha) ; the fecond is the fon of a wife, 
begotten by a man of equal clafs on a rvidovi duly appoint- 
ed : fhe, who is given in marriage by her father with a de- 
claration in this form, “ her fon fhall be my fon,” and fhe, 
who having no brothers, is fo appointed to laife up fons 
to her father, though not yet . given in marriage, is an 
appointed daughter, and conjidered as the third fon : the 
fouith is the fon of a twice married woman; - the fifth, 
the fon of an unmarried girl ; the fixth, the fon of con- 
' tealed birth ; (he is fon of him, on whofe wife he 
Was begotten;) the feventh is the fon of a pregnant 
bride ; (and the fon of a woman efpoufed while pregnant is 
fon of the man Who marries her ;) the eighth is a fon given 
and becomes the fon of him, to whom he is given by his 
natural father or mother; the ninth, a fon fold ; the tenth, 

- a fon felfgiven ; (he is fon of the man, to whom he gives 
himfelf;) the eleventh is a fon rejected ; (being forfaken 
by his father or mother, he becomes the fon of him, by 
whom he is received ;) the twelfth is a fon any how pro- 
duced irregularly ; ( and he is alfo called 'Saudra or a fon by 
a 'Sudra). 

Short is the order in which fons are enumerated by Vishnu ; they are 
enumerated in another order by Sanc’iia and Lic’iiIta. 

. CLXXXVI. 

Sanc’ha and Lic’hita : — A son rejected by his father or mo- 
ther, the fon of a pregnant bride, a fon given by his natural 

* The text » a< here cited partial!/ j but ia filfrqecat fcHieat it ii q joted cctire. T • 

patents, 
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parents, a fon bought, a fon by a ''Sudra, and a fon felf- 
given ; thefe fix fons are not heirs to collaterals, nor to their 
own father jointly with other fons. 

2. There is an altemativein refpefl. of partition among thofe, 
who are heirs: the fon begotten in lawful wedlock, the 
fon of a wife begotten ly a hnfman , the fon of an appoint- 
ed daughter, the fon by a woman twice married, the fon 
of a young woman unmarried, and a fon of concealed 
birth, are fix kinfmen and heirs, who belong to the fame 
race with their fathers and paternal grandfathers, who jointly 
inherit the eflate and offer funeral cakes, and who claim affinity 
with fapmdas*. 


cLXxxvir. , 

Ha'ri'ta, enumerates fons in another order: — A sox begotten 
by a man himfelf on a faithful wife, the fon of his wife be- 
gotten by a kinfman, a fon by a twice married woman, the 
fon of an unmarried girl, the fon of an appointed daugh- 
ter, and a fon of concealed birth are heirs to kinfmen. 

2. A fon given by his parents, a fon bought, a fon rejected, 
the fon of a pregnant bi ide, a fon felfgi ven, and a fon made 
by adoption are not heirs to kinfmen. + 

CLXXXVIII. 

Na'reda : — A son begotten by a man himfelf in lawful -wed- 
lock, a fon begotten on his wife ly a kinfman, the fon of an 
appointed daughter, the fon of an unmarried girl, the fon of 
a pregnant bride, and a Ion of concealed birth, 

2. A fon by a twice married woman, a fon rejected, a fon 

* TCelatter jartVasBOI qavtdia ill* pice, I ". 171 1 tCt t::; !S e'C- - T. 

1 s« it, glcS af.tt T. CCX1X. 


given 
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given by bis natural juirui/s, a foil bought, a fon made by adop- 
tion, and a ion lelfgiven, ate declared to be twelve Tons: 

3. Among tbefe, fix arc licit s to kinfinen; fix, not heirs but 
kinfinen; their iclativc rank correfponds with the order, 
in which they arc here named : 

4, On the dcadi of the father, they fuccecd, in their order, 
to his wealth ; on the failuic of the beft, and the next befi:, 
let the inferioui in order take the heritage. 


CLXXXIX. 

Ya'jnyawalcva (after enumerating the fon of the body, the 
fon of an appointed daughtei, the fon of a wife begotten by 
a hnjman, the fon oficonccaled birth, the fon of an unmar- 
ried girl, a fon by a twice married woman, a fon given by 
hs natural patents, a fon bought, a fon made by adoption, a 
fon felfgiven, the fon of a pregnant bride, and a fon rejeft- 
ed) adds : — On failure of thofe Grit mentioned, the next 
in order give the funeral cake, and claim the heritage. 
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fons is diftinguifhed by the order, in which they are enu- 
merated. 

3. All thefe adopted fons are pronounced heirs of a man, 
who has no fon byhimfeif begotten; but, fnould a fon of 
his body be afterwards born, there is no larger portion for 
them by reafon of feniority. 

4. Such among them, as are of the fame clafs with that fon, 
{hall have, as their {hare, one third of the property, and 
two-thirds of it go to him; but thofe of a lower clafs mud live 
under him with a provifion of clothes and food only. 

CXCI. 

Yama: — Twelve fons are named by fages, who know the 
principles of things ; among thefe fons, fix are kinfmen and 
heirs ; fix, not heirs but kinfmen : 

2. The firfl is declared to be the fon begotten by a man 
himfelf m lawful wedlock ; the fecond, a fon begotten on 
his wife by a linfman ; the third is the fon of an appointed 
daughter ; thus have the learned declared the law. 

3. The fourth is a fon by a twice married woman ; the 
fifth, a fon by an unmarried girl; the fixth, a fon of con- 
cealed birth in the hulband's manfion : thele fix give the 
funeral cake, and take the heritage. 

4. A son reje£ted by his father or mother, the fon of a preg- 
nant bride, a fon given by his natural parents, a fon made 
through adoption, and fifthly a fon bought, and lajlly he, who 
offers himfelf of his own accord ; 

3. Thefe fix, being of mixed origin, are kinfmen, but not 
heirs except to their own father. 
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given by his natural parents, a fon bought, a fon madLeby adap- 
tion, and a fon felfgiven, are declared to be twelve foils : 

3. Among thefe, fix are heirs to kinfmen; fix, not heirs but 
kinfmen; their lelative rank correfponds with the order, 
in which they are here named : 

4. On the death of the father, they fucceed, in their order, 
to his wealth ; on the failure of the bell, and the next belt, 
let the infenour in order take the heritage. 


CLXXXIX. 

Ya'jnyawalcya (after enumerating the fon of the body, the 
fon of an appointed daughter, the fon of a wife begotten by 
a kwjman, the fon otconcealed birth, the fon of an unmar- 
ried girl, a fon by a twice married woman, a fon given by 
his natural patents, a fon bought, a fon made by adoption, a 
fon felfgiven, the fon of a pregnant bride, and a fon rejeft- 
ed) adds: — O n failure of thofe lirlt mentioned, the next 
in order give the funeral cake, and claim the heritage. 

cxc. 

De'vai.a (after enumerating the fon of the body, the fon 
of an appointed daughter, the fon of a wife, the fon of ait 
unmarried girl, a fon of concealed birth, a fon rejected, the 
fon of a pregnant bride, a fon by a twice married woman, 
a fon given by his mitral parents, a fon felfgiven, a fon 
made by adop'wn, and a foil bought) adds : — T hese twelve 
fons arc conftdcrcd as offspring by bulk or adoption ; namely, 
fons begotten by a man himfelf, foils begotten by another but 
fathered ly him, foils acquired, and fons by their own con- 
font : 

2. Among thefe, the full fix ate kinfmen and heirs, the 0- 
ther fi\ inherit only from their own father ; the rank of 

fons 
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fons is diftinguiflied by the order, in which they are enu- 
merated. 

All thefe adopted fons are pronounced heirs of a man, 
■who has no fon byhimfelf begotten; but, fhoulda fon of 
his body be afterwards born, there is no larger portion for 
them by reafon of feniority. 

Such among them, as are of the fame clafs with that Jon , 
fhall have, as their fhare, one third of the property, and 
two -thirds of it go to him; but thofe of a lower clafs mull live 
under him with a provifion of clothes and food only. 

cxcr. 

ima: — Twelve fons are named by fages, who know the 
principles of things ; among thefe fons, fix are kinfmen and 
heirs ; fix, not heirs but kinfmen : 

The firfl is declared to be the fon begotten by a man 
bimfelf m lawful wedlock ; the fecond, a fon begotten on 
his wife by a kmfman ; the third is the fon of an appointed 
daughter ; thus have the learned declared the law. 

The fourth is a fon by a twice married woman'; the 
fifth, a fon by an unmarried girl; the fixth, a fon of con- 
cealed birth in the hulband’s manfion : thele fix give the 
funeral cake, and take the heritage. 

A son reje&ed by his father or mother, the fon of a preg- 
nant bride, a fon given by his natural parents, a fon made 
through adoption, and fifthly a fon bought, and laflly he, who 
offers himfelf of his own accord ; 

Thefe fix, being of mixed origin, are kinfmen, but not 
heirs except to their own father. 
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In the Cdlicd pttrana, fons are enumerated in the order propounded by 
Menu. 


, CXCII. 

The Called pur ana : — The fon begotten by a man himfelf in 
lawful wedlock, the fon begotten on his wife by a kinfman, 
a fon given by his natural patents, a fon made by adoption, a 
fon of concealed birth, and a fon rejected take {hares of 
the heritage. 

s' Thu fon of an unmarried girl, the fon of a pregnant 
bride, a fon bought, a fon by a twice married woman, a 
fon felfgiven, and a fon by a ''Suita are fix fons, who are 
contemptible as dull. 

3. Or; failure of the ftrft refpeftively, inveft the next with filial 
rights. 

A distinction is fubjoined ; But appoint not to the empire 
the fon of a twice married woman, nor a fon felfgiven, 
nor one born of a female flave. 

According to Na'reoa, a fon rejected by Lis natural parents is compe- 
tent to inherit, preferably to a fon given j but according to Vishnu, a fon 
given is not entitled to the heritage, to the prejudice of a fon rejedted by 
Lit ra/urat parents. Similar dtfcrepanccs, in the texts of various fages, will 
be reconciled m another place. The nature of the affiliation mud be fird 
delivered 1 for, without undcrdandlng the charafler of their filiation, die 
comparative excellence of thefe fons cannot be difeufled. 


SECTION’ 



ON THE SON BEGOTTEN IN LAWFUL WEDLOCK., 

cxcm. V V, 

Vasisht’ha: — Twelve fons are fiiown 'in holy writ; the 
- firft is the fon of the body,: begotten by a man himfelf on 
his own wedded .wife,; *;i ■ 



u Shown, in holy writ;** by tliefe words the’adjniflion of thelaw.is ra- 
tified : therefore,. fayi : tkt . legijlatcr, we admit the authority jof the fcriptural 
precc'pt“alone injbis injlance .• [*.* Begotten by a man himfelf,** excludes. the 
fon begotten on his wife by a ,kinfman ; and *“ wedded wife excludes jhc 
wife felfgiven, ,who offers herfelf- in' thefe words, “ I am thine.** V The 
firft.;” .fince he is declaredto be firft in rank,, ’he .bars the fucceflion of any. 
o t h cr - • A- queftion , . which ar ifes on this point, will.be difeufted in treating 
of appointed daughters. I*. The firft is begotten by, a man himfelf on his 
own' wife” (CLXXXV.) ; i fon, begotten on the. wife of another by a man 
not duly appointed, -falls, under the deferiptioh of .a fon.by a twice married 
woman ; he is ninth' 'in Vishnu’s .text.'- .This will.be explained t under, its 
proper bead. Wedded’*,’, m’uft be.fupplied ; for .this: text coincides with 
that.of V.asisiit’ha (CXCIII).; v ... ' . 


, , £ • . *« . , . , , , CXCIV. ‘ * * V ‘ , ' 

Menu : — Him, whom a man. has begotten on his.Ayedded 
wife, let him know, to be the firft in rank, as the fon of 
his body. 


CuLLu'cABHATTA has another reading of the && mc2Tmc,*-iat tie 
fenfe is preciftiy tie fame. He thus expounds the text ; him. whom a man 

• SuV tfihri fanfctliajim l* infte*J t* Ihi-jSjSf* 


begets 
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, begets on bis own wife legally married; let him know tobe chief - in rank 
ns. the fon of his body.” - r r ■- , 

4 ‘ ... 

. ' , CXCV. • , • 

De'vala: — That fon, 'Who is begotten by a man himfelf on 
his. wedded wife, is called- the fon ' of . his body, .chiefly 
fiiftairiing.his father’s lineage. • . ■ 

“.Chieply fufiaining his father’sjineage an expreflion of praife, be- 
caufe he continues the race, in its fup'eriour dignity. , r .... . 

cxcvi.. , . 

' Ba UD HA'YANA 4— A.:son,. wlio p.was. begotten-; by.a man him- 
. . felfpn,his.wedded wife_pf equal, clafsii let. him know, to be 
. . . the^!(imaie..fon,of ' His body ? .A-. ' • “v- 1 ; -. ,-,Y .- t ; 

.On. a wife of: equal clats jv.this .denotes, that >a legitimate fon is one 
.'begotten by a.Br.afveeeo.or. a.’flro/'C.v;:?. u'Otn.tn., -Accordingly it is inferred 
.by Cvllu # c Attn at.t a; from ..the' terms -■ of tliis -text, that the fon of the 
.body.is one begotten, by the.hulb.nid himfelf on a woman of equal clafs. 

cxcyii. 

. SaNc’ha and.Lic'HiTA L et, a pri.efl take the hand of a wo- 
man equal in clafs ; the bodies, of his anccfiors are born 
again of her: let him figuratively addrefs his own foul, in 
the perfon of his fon. 

Tmcsc fages fubfcqucntly mention. the form of addrefs, “ fpringtng 
f f0!n fucccnive bodies fee.” "• . . . . - 

. . ' cxcviir. 

Sakc'ha and Lic'iuta : — » Ancestors feize the infant fates 
“ produced from uterine blood ; thou, my foul, art bom 
“ again, that thou rnayeft here fleep in hotly. 


s, "I'oR 
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• 2. “ Fop. the benefits conferred on parehts, thou, myfoui, 
“ art called fon ; becaufe thou delivered (trayaje) from 
“the hell called put , therefore thou art named fon 
“ fputraj , 1 


■ The meaning is ; brcaufe the'bo'dies of anceftors'are born' again of her 
(that is, of the wife equal in cl a is), therefore thou fpringeft from fuccefiive bo- 
dies. “ Let the father figuratively addrefc his own foul, in the perfon of his 
fon.” Consequently the fon is ; even the fams with the father : and the father 
indeed is fon of fome perfoni but (till the fame identity exifts cf him and bis 
father. ** Since thou fieepeil in' body,* therefore - art thou bom, although 
thou beeft z.xximm'srtal fouL”' .Other wile/thcre, could be no birth of a fem- 
pitemal'fo'ul ! Gonfequently the fenfe is, -V/thy birth is’an union with body.” 
“ Thou, ; my foul /art- galled 'fon ;r from fthe bene'fits conferred oh thy father 
and mother.’” *, That 'is, ; con feYring benefits 1 on thy father and ‘mother, thou 
art called fon". What benefits ? , The text proceeds ,*: u becaufe thou dehvercfl 
thy father arid mother from put (a hell fo called);” 1 Or thy father and mother 
indulgently call thefion:/ it is therefore fit, that thou fiiouldft deliver, from 
the liel! called 'pa-/, tHy'fith<fr>arid' mother;'whd’corifer a benefit on -thee' by 
becoming the author’s^of thy exiftericc, 1 which is' obtained for the fake of thy 
per forming' tir !j?i)efd/"rites ddHng puritjrhnd impurity, 'and for the fake of 
enjoying the firfif'of fuch rites. Thejydefign thee fon, pra'ifing thee bccaufe 
thou doft perform this officer , '.The'prdcreatiori'of a.fon upon a woman of 
equal clafs' : being? alonc/applau(fed?.ft‘{is -'intimated 'by; Sanc’ha 'and 
Lie ’iiiTA ; ," that 'they 'adniit a legitimate fda to be produced by a woman of 
equal clafs only. ' **' f : 


■ ■- ‘ CXGIX'. - ' -■ . - * 

"ApastambA:— The fons of thofe, who approach a woman of 
equal- clafs legally -efpoufed and not previoully married to 
another, are concerned with, religious rites, and may not be 
excluded from'- inheritance. ' " 


Not previoufly mairitti ib an’other;** who has had no former huiband; 
• Alinliog to the derjraiioo of aaLniteJ briag, rsi m in efpeciilly. ’ T * 
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that is, rto hulband prior to Inm, who has now efpoufcd her m ether words, 
who has had no hufband before him. A twice married woman is thereby 
excepted. Confequently fhe, who has been even verbally betrothed to 
another before him, falls not within this defcription. The term is fo ex- 
pounded in the Pracasa and Retnacara. “ Legally efpoufed/* the term is 
explained in the R'tnacara, * wedded by the ceremony of joining hands as 
ordained by the law,* 3 Some expound it, fuch ds the law declares a fit match, 
not being related to his father within the degtee of Sapinda t or other prohibited 
degree of corfanguintty , or the like. “ Are concerned with religious rites,** 
vith the perpetual fire and the like* confequently thefc alone can be em- 
ployed as fubftitutes in ufing the fecrificial fire, and in other duties incum- 
bent on the father himfelf This is the principal fubjefl of the text- Stic 
Jegijlator-addr , “ they may not be excluded from inheritance^** they muft not 
be excluded from the former heritage Such is the meaning as explained in 
the Relndcara Thefe alone fucceed to the heritage confequentl) , \Apas- 
xamb \ alfo declares that fononly to be firftin rank, who is bbrn of a woman 
of equal clafs utth ler kufb'ind But there is no fon fupenour in rank to the 
fon begot‘cn m law ful wedlock If the fon produced by a woman of unequal 
clafs were confidered as a fon begotten m lawful wedlock, the epithet “ equal 
in clafs’* -would not have been mferted Ya'jnyawalcya alfo defenbesthe 
Jon of the body as born of a lawful wife Misf a expounds the term, 1 a 
woman equal in clafs and lawfully married * For, in aglofs on another text of 
Yaj'iVawalci a, (CCCXCVIII), “ wife ” (patnl) JS explained one 
equal in clafs and Inung precedence. In illuflration of which, Raciiuxas- 
d ax a cites the text of Menu (BooIrlV, v, XLVI). 

CC 

Yaj^awalc^ * — Tur legitimate fon of the body is one, 

^ ho is produced by a lawful wife, the fon of an appointed 
daughter is equal to him; and the fon of a wife is one be 
gotten on her bj an appointed kinfman fprung from the 
lame ongm d Hock -nth hr hi Jlan /, or by another perfon 
d lj a’PhouzeJ.* 

* J « rf< t i.fft E i J, fa i. * 

* *»«!«• I if 


— i fiu*cf it tic u i ft tt i f< 

T 
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( -39 ) 

, In the glofs of tht- Dipacafica on this, text, it is faid, « the fon .begot ten 
by a man himfelf on a woman of equal clafs lawfully married to him is the 
fon of his body.* A woman of equal clafs, cfpoufed in a legal form of mar- 
riage, is a lawful .'wife: he, who is born of her, is the firft in rank, as the 
fon of the body. .Thcfe, commentators, finding texts delivered by various 
fages, th e fen fe of which feems obvious, affirm, that the fon of the body is one, 
who is begotten by.thchufband himfelf on a woman ofcqual clafs. But Chan- 
de'swara does not concur ;in-, that,- opinion, becaufe, if- that were the cafe, 
the fon of a priefl by a woman of the military .clafs. Would not be included 
among the twelve fons.Mt fhciild not be argued, that he will be the twelfth, 
as deferibed by.VisHNO (CLXXXV). It. is proper to confider^ the 
fon, by a ''Sudrd as the - twelfth, becaufe ; he is mentioned as fuch by 
Menu (CLXXVIII and .CLXXVII).^,Agami^if -the fon, produced by a 
woman of the military. clafs regularly efpbufed, .were the twelfth, he would 
be inferiour to all the reft}. ‘for Jthe twelfth: forr fj^deferibed by every legifla- 
tor, as the lowcft of a1l.> But the fon.Of her, ; whom, thelaw permits to be 
employed in *a£ls of religion with'he*r_bufband/ : cannotbe^ : exclufive of tbs 
twelve fons enumerated ;-/nor can he ’be' doweft-. of alii ; The .commentator, 
therefore reconciles the feerning’contradidiori by faying , wife equal. in clafs” - 
here fignifies ji woman i ’of; a ;twice born"clafs married to a.twice- born man,,' 
or a woman’of the fervile.clafS’ to a man of',the.fcrvileclafs ; not a.prieftefs 
alone married jo a'pneli : ;> '] t Th e ~d*arifata> cctticu rs'in this. expoli non. . . A ion ‘ 
begotten irrlaxvful wedlMk'is.Tiniverlaliy.cbnfidere'd as - the,, legitimate ,*def- 
cend ant of his maternal grandfather.and.of his own, father j he inherits pro- 
perty, and is evidently competenkto* perforin* the: other;- rites. - ’ 

This fubjed has been fuffici< ’ " 


- - -SECTION 
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SECTION m. 

ON THE SON OF AN APPOINTED DAUGHTER. 

ARTI CL.E,ij,r . 

ON THE RIGHTS OF AN APPOINTED DAUGHTER AND OF HER' 
SON. V ' 

, HE is fecond according to YAjKv'swAtcrA ; for, after defcribing the’ 
fon of the body, as one begotten'on a lawful wife, 'he adds, “ the fon of an 
appointed daugliter is equal ;to him", (CC). Baudji a'yana (CLXXX) 
likewife places him.bcfore'.the fon begotten on a wife by a kinfman, and af- 
ter the fon begotten by.Vman himfelf to fawfulwtdhct/ De'vala alfo names 
the fon of an appointed daughter immediatcly’after.rhc fon of, ’the body, • 

' ■ 

DeVala : — The' fon • of an appointcd daughter is equal to 
him ; he fliail 'inherit, as it fon', the chate'ofhis father and 
of his matcrnargrandfa'thc'r-’ who, leaves* no male ilfuc. 

It appears from a text of VltiitAsr ATI, that the f on of an appointed 
daughter is fuperiour to the fon begotten on a \vifc by a Uinfman. 

VRutAsPATt:— A son given, a fon rejeaed, a fon bought, a 
fon made through adoption, and a' fon by a Sudrd ; thefc, if 
pure by clafs, and irreproachable for their condu£l, are 
held in a middle degree ofefliination. 

= . The fon begotten on a wife ly „ hnjman, is contemned 
by good men; and fo arc the fon or a twice married wo- 
man, 



( fr 1 ) ’ 

'■ Man, thefon of a young woman unmarried, the Ton of. a. 
pregnant' bride, and a fon of concealed birth. 

It follows that .the reft are of/uperiour rank. : Now the reft -a re the fon 
of the body,- V;hofe T p reeminence -is umverfally admitted, 'arid the' fon of an 
appointed daughter. The fon. fclf-gtvcn is , not', mentioned in the text to 
count him among thofe’offuperioureftimition, becaufe accrtaih Iegiflatorhas . 
not declared, that he is fomewbat inferiour to the foil of the body, would be 
improper. .The dmiffionywill he.oth erwife, explained^ in a fubfequent fedtiqn- . 

NaV.eda (CLXXXV1II) aihgns tbe'ihird place to v the Ton of ari'appoint^y 
ed daughter’; and the fecorid to'the fon begotten ona" wife by a kinfman ; add 


Vasisst ' iu I^-S hEjV wHo^has ric^b'rpthers^acquh-es'.fiiiationj' 
re verting: jo.’ the; famUy of . hdf; y'nceftors ;?the appointed., 
daughter is ’confidered',as the third fon, Jiit equal to the fon 



: ’family,' of her- anceitors lhe. returns, to the, ongi- 

nal relation," that i s , yfh e - reverts, sa • fon > to theifamilyJoF.hcr father.- • 

• _V;Xt X; 'Xl'-*: “ r * % » • V The 

A daughter.; 1 ea ving^the famiIy\of (her* f atber; k enters; th at|df . her huf- 
band, and bears . children';; aftervrardsyftc Wverts. to the ’family. fbe' had quit- 
ted i 
faid t 

cumb'enton a fon; .hence (hViYexprefsly f^d.to'become.a fDn/T' It follows, 
that fhe is competent , fo inherit; 2/rh^cIaim i of ; her 'foh,'.asx.{uggefted by ' 
former texts, will be] hereafter con fidered; -y' 7*. : - / v _ „ V. ' _ 


Sanc’ha arid Lic’hita ^The Jon , of. Pk ache tas .has Jaid' : 
« the appointed daughter is dike a fori;” her offspring, be- 

“ ' Pp*. : ; :/ • - . in g 



sng the fon or ah appointed daughter, fiiall offer the funeral 
cake both” for his .maternal grandfather ;and for his. own far 
thot\; there is no difference in the benefits conferred by a 
ibn'.'an&ubya. daughter's fon: from-tlus apprehenfion, a, 
•.••man iltould not mai ryh-t damfph.v/Jio has no brother.-. • 


V ’BcKIJKlTS {** delivering his parent from the hell called put/ “ From/ 
apprehenfion from the dotibr whether or nor her father has taken her as - 
a fon.; *fThii$ the Rfttiacara.- 'From this, apprehenfion, a. man, who wilhes* 
to contract a marriage, fiiould not take a. ^damfel; . who ; has no brother.! 
This is one cchfcm&iori of. the^ext;. * .. '*'» . t ■ , - 

' - r A - . da3j6ii tlr, - appointed ; tb Taifcjiip/iffon jsdifee unto afon ; that is, fhc, 
is equal to him, becaufe/fiic jperforms, hisduncs :^fo fjys 'P a csh a, the fon 
of Prache't as- Her offspring; is'callcd; the ffo'nvpTan ^appointed daughter:; 
lie fiiall .offer .the. funer?,! cake.l>otU iorlhis : maternal grandfather, 1 .and' for his 
ffther.; rc-The^e;?* jno di'fiSreh^h.e tjvvcrn iffon and ; a! daughter’s fbn ; -'(th&tis, 
hetweenthe; fohi’of} the ■.body.-arid.ihe' • fon of an appointed' daughter.) in the 
benefits conferred iy .them jv.as fKetfomqf -the'^ddy delivers his father from 
: the bell caUcdj>ut,:fo':dpcsU\e'fot^pf jau appointed daughter deliver bis 
ternal’gr'aijdfatheris .and further ffmce-.n is] de^lare^that rher fon delivery bis - 
maternal grandfather from the. hell called /t//; Jtie does toot'deliver, his natural 
father : /therefore', in the- doubt* whet her eflies'bc/an appointed daughter,. let 
not a bridegroom efpoufcfuch a; bride, .but 'let him marry a damfel/'who 


, has ; a brother; 


, Tlus'i4 ,tbe v <vb'ole‘' [ ihebning : . 



• .T ‘C'FTQu'fff.-’tb' birh ’h-(CGi) 1 -equal ;lo tlic. fon of-th.e body, - -‘The Vipaca* 
?tica\ dh bkpkihihg the ‘text ’of Y'a-j n ¥K\V‘a n c y-a the fon df an appoint- 
' cd .daughter [isf^uaftojh im fCC ) s - hac .<th is - remark ; he*fliall have an 
: equal '[lviieH'/itli the : foivof ; the body/' Misp. A concurs -therein.-' : 


-CCV;.: 

•; The Brahmc purana r— ^SucH’^a ' daughter 'receives an equal 
./-■fharctof ’the" patrimony.; . 



•(, .*« 5 ; ■ ; 

; :’ r cevi..-j:i .V V~Y ^ • ■ 

Menu But, a daughter having been appointed to produce 
‘ a : fon for her father,- 'and a. fori, begotten by 5 himfelj \ being 
< -afterwards bom,- ithe-divifibh- o’fv’tUe- heritage- muft in; that 
: ■ cafeibe : _equaL';- : fihce"thefe-iS;iio right of 'primogeniture for 
4 , atv.'oman. •' -4 '-j-.- , 




- By fayingthispiMitNp'. fhoy.’stksVari'appoimcddaugHtcr may claim thy 

heritage-? -an ;l .in-the;fo!lo\v’;ng'tcxt n'afdc!cribes'hyr;fohasf ccon'iing a ten's 
fon in' contemplation ?" • v 

' .. ^ 

. .Menu By- that male .child, fu'liom ;a . daughter: thus ap- 
- pointed, , 1 either, :by .'an impliedririterition'or. a plain decla- 

- .. rationpjhall, produce, fronrian hufband'of-.an; equal clafs, . 
■'..the rnatefnal:'=gfah3fatKef ;b,ecomes;-in'.:lav>:the.lire .of a’ 

. : fori ’s ; fo ri' .'41 e tf th at’ fdtf give the funeral . cake "and’ polfef?. 
the inheritance.- . . '' \ ■ ■■' * jv 

.MenO:— BETM he'iohriiftan^rappoiriled^daughter, offer 'the' 
.■'^firilYimeValicakeHo^his^bfhery'f’thefecqrid.yioheffatheff , 
the thir'diytgyher p'aterhal , graridfather;.''.l't 

;In. making do'jlile.oblationSjf a'cisintirnatcdj-jthataafunefal cake is offer-; 
,ed ( to,ttiemothcr inftalkd In. the place of a'litherfand to; the 'maternal grind-' 
'fatheri-in' tlie placi.'of.a-'patefh'al. grandfatlierf.b'uti if 'his natural kfathtr 


funeral Cake for-hitiiy- tlnce die-is 'alfo fnrt oi -hij natural . parent./ 




Menu THE.fon.pfa daughter, , .ap'poinitdin the manner, di- 


• 'P&rvar.a -.-~&.'trZ£Jh<i teUVad^We &t of are offsttd to the fit%/ pi. 

teroal grandfather and great grtod fa tier ; /and, 'three ( to r the Maternal g'rmdfathevhir'' father ^sad .hia ' 
grandfather j sud the cnimbi of eich^fift to the ie»OKr saceCora pittnUf aad - "'TV 
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retted, fliall inherit the whole eflate of his father, who 
leaves no olhir fon. v 

CuLn/cAriiAtTA expounds ''father,” Ins natural parent. He m lift* 
therefore, of courfc be admitted to prefent two fets of double oblations } 
but the nnceflry in bis maternal grandfather’s line is the fame with the an- 
ceflry m the line of the natural father of his natural mother ■{• Or, like 
the fon of a wife, confidcred as fon of two fathers, he fliall ufe two names 
jn offering the fame cake for a father Confequently the maternal grand- 
father’s line lhall have two funeral cakes in two difflrcn*- forms this does 

**• * -n ?' t » 

not extend to the maternal grandfath-r’s grandfather, for he does not belong 

to thefirftfet, out the maternal line, attending from the mother, is confi- 
dered m t\\ o different lights. / 

L 

It follows from what Ins been flated, that the appointed daughter, not 

/ * •* * V* ** 

her fon, is equal to a true Ugttmate fon. The~appointed daughter fliall be 

t » ** j *• 

defenbed* 

* “ 1 

tcx. 

Mrsu* — T he Ton of a man is' even as himfelf; and as the 
fon, focii is the ‘daughter, how.tlien, if he have no fon u cm 
any inherit his property, but'^a^daughter, who is clofely 
united with his own foul? 

t % 1 

Ac aiN , the fon of ail appoihted daughter is ei^ual to a fon’S fon On 
failure of a fon of the body, thefc tw o,jht ^appointed daughter and her fa* 
Anil inherit the property, although there be fonsof other dcfcriptions, but, 
If a Ton of the body be left, the fon of the appointed daughter fliall take, 
for his fliare, ahe feventeenth ’’part -mentioned by Hui'ta and others 
(CCXIX) The right of the appointed daughter, and of h-r fon, to in- 
hent on failure of a font of the body, as mentioned by Cullu cabhatt A, 
mufl.be confidcred as a right to the whole of the heritage, agreeably to the 

l A* C ,3f * «T'’ rat 10 *5 « |1 e tn Jhu» Sc Mew, Ch 9 v 1 v 1 

* Thu 11 1 k fuse, w v q enr treated at aacefton cf jh jra,e Utc H ore ft l f ire sl!o nested U 

» ttrth JdsJt^uto&ftuarjcAi Ca. Sccti-ccrp :4s r 

texts 


rcxtsjof Menu. ■ - The.right of the f on ■.produced by an’appotn ted daughter, 
to an equal (hare of the heritage,, follows from the texts o( -Y.a j ky a yva l- 
cya and others ; “ the.fon of an appointed daughrer is equal to the fob of 
*.* the body , ' (CC). x It (houM.hot be argued, .that, . (ince .the text^of 
Ha rV rX ordains a feventeenrh part, therefore equal partition .is not. pro- 
per, in this cafe ; ^and the .equality, mentioned merely’ intends the'exclu-- 
fido'.of the fon begotten on a. wife byakia/man and other inferiour fons.- The 
Jeeming contradictions are rccoriciIed;by referring the text of Haju'ta to 
the fonof an appointed ciaughtepdeficjent in virtue :\and_ it is abfolutely'ne- 
ccftary ' to conftder fuch. texts* as relating to -deficiency in .virtue j for the 
■ Brabme ^uradaynentions ^ the fourth part of a (hare • and Various texts (how 
, X’arious ^allotments for the fori 'of .an appointed' daughter.. To : aflign, an 
cqiiaffhare'tb him,, if he,be;.cqualin ; virtue, ..is therefore proper, \ f. 


- r. ;W - 

• The Brahms :pirana ' THE -fon;begotten on a r \yife by akinf r * 
man. fha 11, obtain a‘ third, part ’ as .his fhare ;vand the. Ton -of. 
‘an appointed daughter,, a fourth;.’ / 

- J im u'tav au jLu a,’ ^ Vi jny acne's wa R a, and the reft, as is remarked by 
iome authors, 'explain. ‘the ^ terms. ty^ the ' appofition, called carmadbareya ; 

<< - rT'CC.*.'.Al’ « kJ .r — - . ^ ~ : \ied 


> ordained 

by MENU,’that thefon of the, appointed daughter tftenVe 'appears yo.become 



■ father,’ the marriage of an' appointed daughter .would not- .-he reprehended, 

- Cnee nothingiwould prevent Her fon remaining as the.iHUfc of jhis - natural 

father. '■ 1 / . ’ V - . - . , 

• ' .’.v vcciar? C'r' ’’ 

Menu i— H e, 'who^h'aVno fori,'. may.appdint his daughter in 
this matfner.;td'faife' up' a_fori for. him, .Ifaying the male - 
“ child; who ‘fludl:be.‘.borri' , frojjf her.: in iwedioch, fell 

- ’ “ be mine’ for the purpose ofpertorrning my. 6bfcqut.es. " 

* ' ~r* Otjq ■ ' ’ There- 
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, .-TliEK-ETORE-thc fon of an appointed daughter blbno becomes' tile Hotted 
(on of his .maternal grandfather (CCIV).' 1 ' 


CCXIII. 


-B au d'h ayan a i— A {fioY,;."borh ! of ; a" daughter * exprefsly • ap. 

. pointed to raife up ijjucfor lier fatlier; ‘is tHe fon ofariap- 
. /. "pointed daughter ; any other is ' merely a daughter's Ton. ■ 

r fTjt.E ; participation of ‘ an appointed daughter,' as mentioned by 'Man u 
(GCVIJ, is acknowiedged'on Ihe’authoriiy ofhis teitf it 'idoet>hot follow, 

.ti.ll/ki kdnm.. **« Ait .lit ill . vr, r*fXt /MV ! /lO Vtl ei?tIfp/uS‘ 


.fuch , . there .would be, fourteen 'deferiptions of ions. ' 'Nor 1 is tntre any -wan; 
of argument,, on which tofelcdlbne of twofenfcsinpreTerence -tothe' othtrj 
for theform of appoiritmenVdenotes theiiliatibri'df thedaug'h'terfs'"fonY<and 
oblations to anceftors .wotild fail; If it refpefied' the daughter: .‘confequent- 
ly, fhe fon.of.that .’daiightcr' is" direded toi’offcr 'the ;fir(f funeral 'calccto 
■Is mother, (that is,, to- offer it, even at Gaya,' Before "-bihiprerents'one to . 


his 


.pis father;) for the purpofc, of obviating the fuppofition, that, at Gaya, he 
■jno&fitft perform 'thc'irAdJbfi for the paternal hjney'and afterwards perform 
it for'Ih'c.rnaterpai anceftors, . that order being ordained geperilly iaibe.yaj'J 
furdna . Hence it appears, that the Ton ofirn appointed daughter'fball always 
firfl perform the rraa'Jia for .the maternal Jibe. He is called ' t ire foe’s 

t ’.t .«.«,"%.*#• tJCv"'' 5 ' "•.'"l/'-’VjC*? "i, *' •. * * ;•{» - ' ^ ^ A 

fbn.of his maternal.grandfatbcr;; bscaufc be is produced from one begotten 
„by that anccflor. , 5 Thc appointed daughter (ball only take' the heritage; 

.^luye no, fon j and high rank. is' aferibed -to. fuch a daughter becdufe flic,rnay 
..become; mother of a fon ' adopted by her father . The' family, "claimed by 
. the fon of fuch a daughter, is th'atof.hls maternal grandfather; j <b/it i*fi eX " 
text of GoVama (CLXXXIV a); and 'the text of Sano’ha 
r ,fnd .Lic’hjta. (CLXXXVI j coincides wuth" that o f G o't am a ; "f nee the 
.]V®rd “.father” fuggefls the’ htffbahd of the ivife on 'toliiin 'a fion tirbi§ Q ^ tn 
by cj.inftfisn, and other • cdoptiye'fatLn,' and fince the fob "of concealed 

• t is common to both texts/ 1 /is intimated by the t ext ’o f Y a'; n V A ^ a l* 

* (CO),; that the^ fon of qn appointed daughter fliall have an equal ^ l3r? 
..with the fon begotten in lawful wedlock;^* he bars tltc inheritance off" 

very 



;Very,o therjbn,: .ejfe^tbe.phrafe, V on failure of the fuff of thefc, the next 
in order jhall .give the funeral cake, and take &, heritage ** (CLXXXIX), 
would-be -inaccurate.- Itfhould not be objected, that' the equal" paiticipd- ' 
tion of the appointed daughter alone is '.propounded by Menu (CCVI), be- 
.caufe the mention ofan advanced -fhare in right of primogeniture would other- : 
.wife, have /been omitted; consequently, the equal participation of her fon: 
bdog-.eftabli{hed -from .'parity^ of xeafbningi' . the" expreffion,' ’“Thall give the 

' 1 */ * * * ' ■ > * *” ■ [ . "y . / ‘ J 4 • * 2 J *|T <1 f , l 

.funeral cake and poffefs the heritage, ’* mu if be explained as fignifying, that 
jhe-flaall inherit, the whole -clbite.e.r: fcUarecfafm begotten in fchjul wedlock. 


/. Even though unequal partition . were made, * it, might be • queftioned _ whether - - 
a .portion .fhquld hot brallotted to. the firffborn :for in Ranee, the portion 
5 • of an'-eldeft fori is allotted; m ; rigHt. of primogeniture; it.may'be therefore 
: queftioned .whether .the fourth part or the • like (hall not be Cmilarly 'allotted, 

• -in her right as.aqapjJoin!cd daughter, or in right of her fon: to obviateTthis 
b<doubt;»MENU declares; that the : diyifion. .of. the hentage mufl be equal ; that 
it niuftbe.rnade. without any allotments right of primogeniture.' ‘Ac- 
r/cordingly DeVala. (CXG 3 .and 4) inji/ci r^ forbids theaRoYment of any 
ppmoninright of.femonty./V „ '} ^ ^ .7 ' * 


•, BuVothers hold,, that, the text of, Menu does 'not expref;, '‘‘he dull* be 
my fonj*‘ but, , be {ball be mine fori the purpofe of per forming my obfc- • 
quie 5 ; ’ (C C XII) . ; , Confequcntly_; the daughter.' al one is considered as 'his 

- - Ton;'. arid- herTbn jsjcorifidered as. his fob’s fon’;. .and Uhc defeendants of her 
. fon are. .cdhfidered t as* y the '; remoter defeendants ■ of her. father. But * the 

natural fatherjofher fon, and his forefathers, are confideredas anceftors in a 
.. , Secondary degree, li ke a 'maternal grandfather. - 7*' Hefhall inherit," as a fon, • 

- ~ the eftatc of his father "and* maternal grandfather vJKoIeaves ho‘ male iffue ” 

. (CCI)ri f ‘ as ’’T ls employ cd ih thrifenfcof fimilaiityj. V who’ 'leaves'; no male 

ifTue’* refers .to tbe'wortT “ father/A-' The^doublcfct of oblations fliall rio't be 
. • offered . by, him for his- natural father; fince^ he Xs not' related to*' different 
. . . perfons in .theTdegree of a.' . fon ; for a man, ^ appointing- his daughter 'to ruffe 
; • up iffur ftrfim; ' gi Vesper to a fon in law; that hufband in.a'manner confmts 
T , to relinquish, every; right,' and .her father - gives Her i/o hm merely to be-, 
enjoyed: the Ton, -prbduced.byjier, does Sit' revert b . the family, of his 
natural father for any occafiori- he. may find to claim 1 his fon,.' Has not 
* * u : f- ~ ' '■ the 


) 
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the father, who Furnifhes the feminal fluids, an ? equal claim to .the fon 
produced therefrom, as is exprefled m the ,text; *• A Ton, formed of 
feminal fluids -»nd of blood, proceeds from his father and mother” (Booh If, 
Ch IV, v VIII)? It fliould not be objeflcd, that here, as in the cafe of a 
fon begotten on a wife by a kmfman, the offspring belongs to the owner 
of the field, not to him who caft the feed. If there be an exprefs Agree- 
ment, the produce of the feed may be chimed by the- owner oFthe field* 
but in this cafe, although the fon m law knew not that fhe was appointed 
to raife up lfluc for her father, fhll her male child is truly the fon of an 
appointed daughter. That is intimated by Sanc’iia and LichiiTA 
(CCI V) To the queftioh propofed, the anfw er Mg no , for the^matter muft 
be fettled agreeably to the pra&ice which, prevails m the cafe of produce, 
•where the intention of die party has been declared in thefe words, 
«« by whom foe ver feed may be Town, the produce of this my field fhall 
be mine, ^ in that cafe, if an agreement have been made, the owner 
of the feed fhall take half the produce ; but, if no exprefs agreement have 
been made, the owner of the field fhall have the whole produce. Or the 
pra&icc, which fubfifls in refpeft of cattle, may be admitted in the enfe 
of an appointed daughter. 

v r " CCXIV. 

Menu: — As with cows, marcs, female camels, Have girls, 
milch buffalos, (he goats, and ewes, it is not the owner 
of the bull or o' her father, who'oivns the offspring, even 
thus is it with the wives of otheis. 

2, Thf.y, who have no property in the field, but, having 
grain in their poflcfiion, fow it in foil on ned by another, 
c.ui receive no advantage whatever from the corn, which 
may be produced . 

3. Should a bull beget a hundred calves on cows not 
owned by his mailer, tliofe calics belong folcly to the 
proprietors of theco’s; and the ftrength of the bull 
was nailed. 


4 - 


Tlivs 



- > 519 ) ■ - =• - ; 

4 . Thus; men/- who.- have no marital property in women,' 

" but low irt the-^fields owned by , others, may/raife up fruit, 

. to the huib.-mds ; but tiie pro creator can have nb.- advah- ’ 

tag'e'frdmtifc;' ,'-/*■■ .p'. r ' 

5 . "TfrfEEss there be a'-Ipecial agreement between the, own-, 
ersoP the.iahd and of ffie'-Teed, the- fruit belongs clearly. 

. tothe' landowner; - for ; the, receptacle is more important'. 

-tKariithe feed?*/’ 1 rT'-. ... '. 

Birr there is this, difference, thatftlTe connexion'^/ - the produce viti tbirc- 
ccptacbc isinferiour to.‘irs'conncxicnvith the feed.- /■: _ 1: 

{ ’ ’ * - ; •* _ ; r •, • ' .* ’ ’ ?V f ’ # » ' ' ; T* - * 

Tins'appointed ; daughier,is*mentioned byMrKu feparatelyfrom the thir- 
teen' fons. 'She is not .male,' and ^herefore^fheis not placed under the’ fame 
head with Tons. • VThe'fons of ah ‘appointed da’ughter is mentioned by other, 
fages, as "'the fob; felfgiveriTs omitted, by one and noticed by .’another. Ac- 
cording to this' dpThion,' as the fen’s Ton .inherits on failure of the fon, fo, 
onffailure of ‘the appointed daughter; her fo nmbsrht tbs ejlats. It fhould not . 
be objeGed, that,. if. two daughters be fo appointed, and one of them deceafe, 
the other.' would’have an- equal,title ,with’the fon of the deceafed daughter. - # 
It may be fo/ if authorized' by. thedaw.'-Ji; f . - y, r 


Vr i H A sp.'at i : : — One alone, namely the fon, of. the, b ody, -/is j 
declared to. be owner of the, wealth - left by - hh'fathcrf/an - 
appointed, daughter- .is; equal to, .him ; '-but the other fons : . 
.{ball onl y b c m ain tain ed ./ . \* * » K-yi - .--i 

The text of Vas'isst-ha* concurs in defcriblng the appointed, daugh-, . 
ter as affiliated .(CCIII). But is not this inconfiftent with the Jonh of ,ap- . 
pointment mentioned by A’ a 5 rs h t’h a ; for he acknowledges the Jon of the ', 
appointed daughter. to Be. the adopted fon f :htr father ?-,.' *-.* 


........... ... £ • . •: CCXVI...I • T ., ( 

’ VasisHt’ha. t,: THiS'damfel, who.^has..no.iibi‘pther, : r.\Wll 
. ; givfe ^unto thee, !dccked,wi th ornaments'}'- the fon, i who 
“ mayibe born of herjffhall b'c ray. fon.” ’ .nr'< 

■ ,'-Noj fdr'tho fecorid. ivord-“-fon.**. here fignifies defceridarU'; idttd, fiflee the 
offspring of this daughter -i£ the "defendant* of her father, it follows that. fhe, 

r bccdfomg’- thfc f- root of that lineage', is,confidere : das fimilar to 'a fon* ^‘In fd&, 
thc' appoihted' daughter' becomes a fob when ’ the 'declaration .runs in- this 
for m , “ thi s • d augh ter fhal I‘ raife up offsp ring - to me, as i f fh e ' were my’ fon ; ” 
'and -her' claim,' to tlic family* of 'her father remains unaltered/.' Blither fon 
alone is confidered.as\the fon 'of' bis maternal graridfdtfair, v !wh : ri the declara- 
1 tiori' f runs .in ^ this” form j •'*- her fori-fliall b'e . my fon /--and ;in- this- cafe, her 
fon/’ inflead \ of heffelf/ T jbcIottgs’ t&’ the family? of* his ‘ matemal/grandfather. 
IffM ENtfs* opinion/ (the' appbiri te d. d atigH terfa not'- qualified to offer thedou-' 
ble fet offuneral cakes .arid ’ thd like * far, .iti fatfvfac is ,'a -iv6man. : flje‘ 
; motber^matcrnaI'graridmothef,;-and'thaternal -great gfandmbther/ compote 
Ker fon- s 'that erhal ;*lihc^j ' the. mother/ maternal grandfather, and ‘maternal 
' great-grandfather' his .paurrial .dine j > arid thefaaterhaf grand father and fo 
fonh/afeeriding. to' the. third degree', thcline of li i s; mute rn'a h g r a ri d fa t |i er : irt 

■ forrie calcs; 5 the .fame, per fon muff be acknowledged to hold a doublerelation'. 

But according:to, other. opinions,, .the*^other,^ maternal .great grandmother 
and matern al ‘gran d father’s • grandmotKer7 r compofe/ tlie' maternal .line; the 
. maternal grandfather and fo [forth , amending to. the third degree, the paternal 
line j and there is J no maternal grkndfatherls Jine, for it is unacknowledged by 
/the law. , - -It ffiould not he argated/.that the .maternal, grandmother is confi- 
dered asn'mother,,bccaufe.the.folloWing yerfc exhibits -a *daughtcf appoint- 
ed' with the concurrence of his wife "Set art? pa", by Men u^ipnmg from 

thefalf- exiflent. - Since there is nothing to prevent the maternity of the 
1 natural mother, the maternity^*//?//*/; is merely figurative, like that of a 
- ffepmother. * ' . * , 

‘ Sri Bhagavata:— To Ruchi, O king! with the content of 
'Sp.taruYa', lie gave'Acu'Ti, impofing on her the duty of 
. an appointed daughter, although flic had brothers living. 

Y - - The 



The fuperiorily offthe Ion produced-by awappointed daughter, '.compaa 
red with thefonbegotten on a' wifi ibya kinfmah ’H founded oriiis.not be- , 
ing procreated by , an adulterer: -For this catrfe, the fecond place is Ifligned to 
him'by r J .Y/.'j n y awa’lcya and otliers-i.-but VasishtIha- and the reft aflign' 
him the third place, fuppofing the cafe of his inferiority in virtue, compared, 
r with the fort 'of a wifebryotten/y tt.kinpnan duly authorized r/btit not’ con- - 
fideririg him "as ittferiour,- breathe theTeed and- field both 'appertain'; to 'ann- 1 
thert'for.the rigbtyof.obtainingtoflspring IromdhtY woman is'not'forfeited;- 
any mere. than rile property of the owrter in a thing pledged for-tlfc:,. - . 

• -; • c,-, .C.: r ;e:;v.r>'. ;;ccxyji,*i . . ■. ,-V. 

Brcthm-piiidna XHEifon begotten-by ajnrail hirhfelf in iatv- 

fiiFwidlocki-evin though laftborn, fhall enjoy the whole of 
*• • lhe'eftatef ; let : 'the;fpri <jf,a w’ife begott£n-iy a kinfman ob- 
tairia third part’ as his.dhare ;■ and'thefdn of an appointed 
daughter,- a- fourth'; > V,’ , . V; if.,. ,->/ 

, <«!," V*. v - v : : j; .... ; " 

2;. -The fort' made' ly-adopliani-Jhall have a fifth ‘part;.' the fori. 
> of concealed birth; . 'a fikth ;• -the: fon.rcje£led, a feyenth - ; 

- and the fon of an' unmarried girl, an eighth; b.f 

3; "‘The fon of .a pregnant'hride takes a ninth-part; ■ the Jon 
bdughtf a^terith ;-! the fon by a twice married, woman, The 
next Jhdfe, or an eleventh part ; the rfondelfgivehj a twelfth; 

4. And' the fon by a ^tttfra 'enjoys -a thirteenth part of his , 

• father's'efl ate. - • y ; r— ••• r- . ----- ... 1 


How' fhall the partition be made? Not by allotting to the fon of, a. wife fo 
milch' ds is a third part of the whole eftate'r to theTon of an appointed daugh- - 
ter, a fourth of the whole : to a fon made by adoption; a fifth of.it and fo 
on progreftively down to the fon by o'Sbdra : for, were it fo, no ihare would 

* The fir ft verfe, a part of which has been already quoted at r. CCXI,‘is cited at length ia this place; 
the reft are oecaSoaally quoted ia fohfsqoeat feclioaj'; J v iafcrt the whole for a general rlsnr cf tie tharrs , 
allotted to ;the different foes, combining, .the difperfed quotations,' and coereflisg thtrn from th £ Ceha 
' tlnmz, where the text is cited at foil length; ' T-' '* ‘ * • 

. - ‘ . - - , - • • remain 


, ( ’"'S- ),. , . 

remaitiTor tlic fon'of the body and the reft. .Thus, if there happened to lie 
Ions of. tivL'U'ejdcfcriptions to inherit tin eftate of fifteen Jmerhas d'a'iid five 
fuvtrrus .were given to the fon iicgottcn on the wife by a iin/mn •.'■three rind 
three quarters,' to 1 theYon of an appointed daughter; .'three,' to'a fon madefy 
afopimi an'd two and a half, to the fon of concealed birth j fomething more than 
twojiwrrnttr ought to’be given to a fon rejc&ed by his natural parents ■ but this 
cannot bemade'gbod. AVhat then would be the fituation of the reflift ftiould 
not' he faidf ‘that,' dividing ‘’the 1 whole _ of. 'the" wealth into three parts, -'the fon 
of V'wife’may ’titke'ohe j and, next;' dividing •'the refidue'irito: four paris,' 
fthe fon'of an appointed daughter may take one' fuch part; and. the partition 
may proceed in this manner. For, after thc laft, namely the' fon by a 'Sudral 
'lias ‘taKerihisfthiftcentli fliare/ there would be rid perfon to take the remainder; 

L-' 'Inn irt ini 


nor 

lock 


very fmaHw Nor'fhoiild'it be argued^ that, after :the death'^of 

furred e' f th * ttrVi'nl 


of'th'e father}, 



them Jibuti ? if;there > Tbe no 'fon of -the' body, : the. fo ri H begot ten on; a v wife, by 
akinfmahfhall take' one.' part out of 'the. three, arid the collateral heirs -fliall 
■Ck'-kn4..'I-. CvAc of other deTcribtidns. ftmrpV fWl -he 



ifr4r/,;if there' be foris of ■ every^ deferi pt|ori»^^, re ^ h«ave no title to any part 

kr Jfi.' 1 if’ , in flap firfl - nlnrt* folran h.f. it,.' 1 ' f on nf 


gotten in lawful wedlock, fhe'aioheYhalftake the whole ; but 'an only- fon. 
V of another defeription being left,, that fon; pf he. were begotten dn'.thewife 
. by a kinfman; '(halrtake onepart duVof.-three;. if hebc'the foh/of'an ap- 
pointed daughter, a fourth 'part. ‘Such is 'the order of proceeding., But, 
t if thcre.be fima of many 'defeription/, tthd texts of SANc’HAand'L'ic’niTA: 
and the reft (CLXXXVif CCXEVIf. &c- ) are applicable inliUk ofthe pre- 
-fcht'text. ' l ' 1 ■ 


• a.f 


'The, eftate {hall be 'divided '.into ten parts for thefe ('onsjrtamly.for tbofi 
minihfi/j h rdf r«r CliXXXVI a. '. SecVv.'CCXlIviiy.-'tWo fharcs mull 
•he allotted to' the father ftwof to his* f°n begotten 'irilawfulwediock; tli rcc * 


three, 
to 



( 2J3 ) 

to the fon begotten on his wife by a Jonfaiao, and to the fon of his api 
pointed daughter, and one each to the three other*. The firft term <n the 
text ( vicalpa or alternative) /wr relates to the rule of partition 

The Rc’rdcrra 

Kinsmen are thofe, who belong to the fame race and who (bare the diM 
ty of offering funeral cakes and water, heirs arc fuch as participate in the 
eftate The lawgiver himfelf explains the words ** kinfman*’ and •* heir 
4t one who belongs to the fame race with his father and paternal grandfather 
£cc.’ The paternal grandfather is mentioned for the f he of his eftate witch u to 
be dnidedt and for the fake of th tfarvana and brdddba which are to be perform- 
ed. The distribution of ten (hares is made by thefathe’ - For the propert) 1 ft by 
the paternal grandfather.. But after thedeath of the father, hisown acquired pro- 
perty, and, in htsltfe time , therefidue*/* :/ after he has tak-n a confiderablc part 
for himfelf, muff be divided into eight (hares, of which two belong to his fon 
begotten in lawful wedlock , one and a half, to the foncf his wife b'gottcn by 
ahinfmanj ore and a half, to the fon of his appointed daughter, ffer i ' xs 
fuggefled, that partition muff be made without admitting any difp.ntj be- 
tween thefc t\\ o ) and one (hare each fhall be allotted to the reff, namely to 
the fon by a woman twice married, to the fon of a young woman unearned, 
and to the fon of concealed birth# What b-comiS of the fon given, the fon 
made by adytrn and the reff ? It is inferred from the text, that Food and ral* 
ment only (hall be allotted to f hem : end this'muff be Underftocd v h'njhc foil 
given and the reft are not of equal cLfs zs eh tirrcdop'ne father . 

But MiSRA remarks, that ‘ Mz'siJ and all other lawgivers declare the fbn 

• b-gotten in lawful wedlock to be heir of the whole eftate, although there be 

• Tons of other defcnptions ; the fame lrgiftators 2 lfo mention the allotment ct 

• fli-rcs to thofe ether fons this^ f-eming contradidhofl mull be reconciled 
« by faying, that, if the fon of the body be virtuous, he alone (hall fuceeed to 

• the whole eftate ; but, if he be deficient in good qualities, and the reft be 

• virtuous, the eftate (ball be diftnbated w the mode pmpofed 1 That is lia- 
ble to objection j for no fpecifick (bare is mentioned n the Bratr-* fjr&ta fo" 
a fon begotten in lawful wedlock but deficient in virtue, and the'e 11 ro dif-* 
ficulty in explaining the phrafe “ (hall enjoy the whole eftate*’ (CCXVII)* 

Ssj « 



ye 

yas figtiilying/ thatihe fhalitake.a fullfbare/ \ /‘if there He many, fimihr Wat/ 
** giants',- all, (hare. the effete;*’-' This ftiall b thereafter difeufled. V * \y / ' 

. "J*’ Claim the family [of their adoptive fathers'* (CLXXXIV 2 ); n they/be/ 
long to tHe fame race ; they perform the duties incumbent 'on'a'fon,' offering 
, the funeral cake 'and water,’; and'fo'for th;- arid are therefore deferibed as claim- 
ing the' family of their ‘adoptive fathers.] The fon, of an unmarried girl and. the 
■ reft are' here''delcribed , as ^claiming' the 'family , Vt6>,forbid , their participation ;in 
: the eftate/ if there be .any one of the' 1 others/- -namely the fpmbegotten in law- 



e\ leaving. no fori~born in'i; lawful wedlock, rtheyiieverally^fdcceed to the, 
e ft ateun rfgulaf. order/:/ s_ ' ;.;’*** ' V f\ - ‘ v . ‘ 

5 ' -:«£** v! -* •• ' The Retnacard, 


•deceafe' 
.Wholeeftatedn rfgulaf. 

’V;V v\ V.v j ■ : 


- “ • In - the Order, fpecified in ;th'e - fame - text -; ‘forjie.has 'not mentidnedlwhethtf 
the order be': that' of the-, words or'- of the . fehfcV (but \ fince- legiflators ’differ on 
this point, the order- fpecified by them cannot! bciierc adduced. ♦ 


■ T HE'-formof par tit ion 'is as' folio ws: when/th'c diftrib'ulion is made by the 
.father, his fori born in lawful wedlock’ fhaU-takCn full /hare ;t he fon' begotten 
on bis wife by a kinfman, and other fon so/' the jit ft. fries; ’{hall take a third’part 
of a (hare; the’ fon of -a n un m atried - girl - and others of the • fecotid ” fries f wll. 
have'- food and apparel’only.' But if there be no fon of the body/, the fon of 
the wife, (hall haVea full (hare, and 'a fon' given ta'nd .thVreft^'aU, take -the 
: third part ofa'ftiarc, hut the- fon of an unmarried girl and the* reft’fliall‘ have 
a maintenance only. . Sliould there be rio^fon of tke frf rraZylncluding one 
of concealed birth,- then the fon of an-u'mmrriej girl and "the reft, if fi>ch 
there be,- flnll all taken fourth part; confequently the father ilnll have eight 
times as much, that it, double ^hat is allotted to the fii t (jetted. < But, the 
father being dead;- the fon of a wife begotten by kinfman/ and other fot'.s 
oftthef.rft ferjef, (hall have a (hire equal to a third part of what is allotted 
to the fon begotten in iatvfu! wedbek ; -and the fon of an unmarried girl and 
ethers tf tie J/taifeti/s ffiall obtain a maintenance only s but, if thetc l‘ c 

no 



( 2JS ') 

no fon of the body or the like, the firft in rank among fons of the fecond Is- 
nes, nho^do furvive, /hall take the whole eftate , but } another fo“h ? 
/hall have a /hare equal to a third part * The fon of a wife begotten by a’"- 
kmfman do“s obtain a third part, if there be a fon of the body, but whence is 
it deduced, that the fan of a pregnant bride lhall have a third part, if the /ba 
of an unmarried girl be the principal hetr? His third, /hare is deduced from 
the text of JDe'v \la (CXC 4),$ fuch participation not being mentioned by ' 
Go tama It ZBould not be argued, (becaufe Go^tam a ; defcnbes the fans 
of the fr(! fei its, fro n the fon l cgott'n in lawful u flock, down to the fon of con- 
cealed bjrth*, as inheriting property , rand the fon of an unmarn-d girl and 
others of the fecond fries as entitled to a fh jrth part of the paternal e/late on J 
failure of Tons begotten in lawful wedlock and the reft,) that they ought to 
/hare equally. Were it fo, th® obfervation in the Retnacara, that they fevc- 
rally fucceed to the whole eftate in regular order, would be impertinent It is no 
■where fcch,,that‘a fon of a wife begotten by a v kinfman, and v other mfcrioar 
fons, /hare equally with the fon of the body j for that id virtually denied by 
a text above cited (CXC). Or the t^xt of the Brahme purana may be only 
applicable during the life of the father, in this inode when partition of 
property left by the paternal grandfather is made by the father, a Jhare equal 
to a third part of half what is rectned by the father /hall be allotted to the 
fun of his wife begotten by a Linfraan , a fourth part of fuch a moiety, to the 
fon of ,an]appomted daughter , and one fuch moiety, to his fon begotten in 
lawful wedlock partition may proceed in tins form , and the phrafe, ft thall 
enjoy the whole, % may figmfy, /hall have a full /hare, the father receiving two 
flares But, the father being dead, the fon b gotten on his wife by a kinfman 
/halL have an allotment eqbal to a third, and the fon of his appointed daughter 
one equal to a fourth, part of what is received by the fon begotten in lawful 
wedlock, and the partition may proceed in this mode. For mftance, if the 
father receive twenty four fuvernas, the (on of his body, /hall receive twelve* 
the fon of hts wife begotten by a, kinfman,^ the fon of hts appointed 
daughter, four, and the fon made by adoption, '-ihtee. f truer nas, r and fo^forth : 
or the fon of his wife (hall recewe four , the fon of his appointed daughter, 
three fuvernasr anJ fo forth t 


If 


Dotvn to th* fen jeje'W Se* tl- t*xt CLXXXIV. 



( 4 i, 6 )- 

It, (here be no fon begotten in 'lawful wedlock, but a-fon of the wife be* 
gotten by a bmfpian. a fon of an appointed daughter, N and a fon made iy 
adoption ; in that /cafe, ^the fon "oft. the -wife -inheriting' the whole ellate 

*> " *" r ^ -a ° < 

as nextan fucceffion, what lharc belongs ^to the^fon of^an*' appointed, 
daughter^ It fhould pot be he (ball have 4 a ,fourth part" only 
a&sfuggcfted by the Jext (CCXVII). That muft be„underftood, from 
the fubjeft of the^ ^ordinance, Mo mean only the fourth part of 
the allotment^ given to 1 the fon ^begotten" m lawful wedlock.' a Nor 
fhould it be laid, that, thejbn of the wife being advanced to the place of the 
fon begotten in laufuTwedlockJ and the Jon of an appointed daughter and 
the reft being each raifed one ftep, they^fliall receive a third k part and fo 
forth. There is no law to that cffedl. To the queftion propofed/ the an- 
fwer is j »the fame difparity of J allotments, which' took place between a fon* 
of the hvife and a fon of an appointed daughter when there was a fon of the 
body, Jhall alfo take place in theprefent inftajice i^Tor examples (hare one 
third Jfcfs thiry the allotment gi\en~to thfe'ibnkf the wifcJhall be afligned to 
the fon of an appointed daughter ; tix-'/irverhas being received by the fon of 
the \\ ife, a lharc dimimlhcd by one third (or twofuvernas ), and confequently 
amounting to four fuvemas, 1 Jhallie alhttedlo the Jon cf the appo.nted dnjgh* 
ter, jThc_faiT}e* flioulfl be underftood Jn refpedt of a fon made by adoption, 
and the reft j and a fimilar method may- be obferved, when the fon of ait 
appointed daughter, „or another fon t of lower rank, is principal heir. 

1 The fon of an appointed daughter^ is,defcnbed in the Brabm: furdra, as 
inferiour in rank to the fon of a wife begotten by a knifman; and this muftbc 
undsrfiood, when the fon of the wife is procreated by a^an of the Iiighcft 
rank. He is dcfcribed by Ya'jnyaw alcya as fuperiourto the fon of the 
wife | and this mull be underftood w hen the appointed daughter is given 
to a bjtdegrocm of the hightftjunh. * If both are dcn\ ed from thehighcft 
origin, and are both equal to merit, it mud be licld reafonable, that a third 
or a fourth pan Arnold be equally allotted to each. The text of Sa»c*H A 

and Ljc'JtiTA (CCXLVil) is" Applicable when both are derived from the 

htghell crigh and are equal in merit, but the form of diftnbmion is there 
propounded, fuppuftng no tldjurity bet «• cm them. The very Jowp! aC *» 
•Fg’Hti by Gq't/m a to the fon cf an eppoipted daughter, 1* proportion** 6 

%Q 


to the tieclihe'of -virtue.V It is- -oblerred? in, the ' TZetndctiffi \ ha t; this', allot- ' 
men t '.of a fourth part (CI^XXXIV)’; fujppofes the* fons. fo* be tran fcehden tly 
.virtuous /-the Brabmepurana fuppoTes /them imbued'with b^d qualities;; “But ' 
in \what -‘refpctt is the rank, 1 or/the'allotmertt, ordained by GoT-xir aYojv * 
the fon- of an appointed daughter, \fuperiourto' that which-is diVeSed imtfic . " 
Brabmfpurdm ? fortheaHotmenVof a- fourth part'is only ordained oh. fai-'*- 

lure of Tons begotten in lawful wedidck;a_nd the relh; but is allowed an '-the 
’ <* . • . ' . . ' ^ ' ’ • , v ' 0 

Brabmepurana , ’although there be.a-fon;'df thebddy'orthelike.'-fin^e the 

cafe -of failure of fobs ' bcgotten'lin'lawfuljwedlock ’is' not there' mentioned/ ; ' . 
and precedence is there allowed to the fon of th’e appointed daughter abov^ the' 
fon made by adoption. '.Itihould not be’ argued, -'becaufe, the fon of the bodyris 
mentioned as taking the '.wholejucceffion, that the fon 'of the .wifeffiall/only ' 
have'a third ’part** and the fon -of ah appointed daughter jr fourth/ .whenpar->' ’ 
tition’is made by ;a father/ who'- has ho font of-his body.. ; It'isabfoluteljr 
nccefTaiy . to. limit ‘the'-meanirig >f ;the ph rafe* ; *‘ih ^ 11 enj oyTtb evfhole V ^ 
elfe die father- would tie ‘deprived of all participation.* Accordingly* D e'va la \ 
fays, V.‘ fuch, ‘among them/ Vs /areof.the fame^clafs/; fhall have as; their . 
lharey one ^ third'* part ' of the property”? (CXC4)/- Having-- premifed/. 

4 ‘ fhouldafon.of the. body be afterwards, born j- K he propounds a' fho'rt rule*' 
of -general /import iccncerning thfcir allotments. • It fhbuld not’be'alhrmed /- 
that this? text - hears - a.dmcrent-import/hecaufe the order/. vanes ' 'Partition/ 
varying • with"; different - degrees' of viltue, being admitted for the fake of the' ,* 
coincidence with other texts, ,the fomgi ven {and, the/ reft, ■ being deficient ;in - 
virtue, -■would have i third fhare/if there be. a ion/ of 'the body y.ahil . the* fame' , 
fobs/ -being-' eminent by their good Equalities// would /have' no-.fliare ;;-«’hich. 
■would ^be;:an v unjud.difpafityV fNor'fhbuld it be* - affirmed, r th'at theitext/pf' 
the- Brabhi^ purina •' relates; to’ the (bn -of 'a, wife begotten by a kfnfmah and. 
other' fins' unequal in .clafs.; : C a'ty aVakA ; declares, .that fons iinequal'in • - 

clafs are only, entitled to'fdod and. apparel;- -,- --V ! 

: : '1'VuVq^;i;'i/jvCCXVIIp-. t-".u A-;'- i./t Vpi ; - 

CA'TYA'yANAi—fA' s6N;qf;the-b'ody.:being-fi'orn,:'.the-adopt'ed ;. 
fons of the fame clafs. take one .third as- their portion';" but i : 

■ thole of. ■ a differ entj/Mai is/ .of ajlowcr, clafs are'entitled 
- ' only to food ahd'raiinent.' - >' '-f-l'.- y-\J -,v t £-><-•■' . 

1 ' : =;‘ Tit . ‘ - ' Is * 


( '158 ) ■ 

- 'Is n&tihc particular diftributicn,,as ir.entioned'in the '-Brahmepurana , . in- 
^confident with the allotment of one third part as ordained by^DE'vXL'A and 
Ca'tya'y^ana l/tiftiould not be frid, that' the precepts of DeVa'l a and 
Catyayana* relate to th$,* cafe o^a virtoous/on, and the Biah/h; purartJ 
' ter Mie' {cafe * 'of .a } fon,, deficient^ in , virtue. ' v \Vefe it fo, * the foh’Vof ‘ 
“the ,vife and; the/lreft being naturally Hfqual, it would _ have 'been 
/aid, ’^Va virtuous* fon fhalU obtain a third part 1 as his IKare/'fto (haw .the; 
diftinftion to beToundcd on'gobd qualities’; inftea'd of faying,” 41 tKcYonofa 
wife begotten by a kihfman fhall obtain a third part' as his lhare.” " To' the 
queftion propofed fo'me reply, a third paf t'. is -mentioned' as thfe principal 
allotmentffor the fake of illuftratmn.. Confequently. the^.generaj rule jof 
partition rnuft be drawn from t h Brahms pur ana the fame, to whom thefirft 
rank ‘is/aHigncd m the Brahms purdna on accouhtlofliis^mihent -virtue, is 
placed in a middle or Jow rank by7ah6theraurhor,'fuppo(ingthecafc.iof bis* 

. deficiency javirtOc. ,«Hence:tlic“ / fame Quire, \\ Inch is mdaWd/or a fon given 
and 'the reft, on the fuppofition of.their poflefiingi.good qualities, is allotted 
to the fon of an unmarried girl 'and the reft,; if they poffefsffuch good ‘qua- 
lities. Such is ‘.the difference" in the opinions ^.deliycred by various ffages. 

’ A'full Iliare mull be therefore allotted tojthefon of the body ; participation 
miift be allow ed ? to the Ton of an appointed daughter"; a fourth part of fuch a 
lhare mull bc^given to the fon of a wife begot ten, by a kmfman ; a fifth, to 
thefon'ofa young woman unmarried; afixth, to the- fon of concealed birth j 
a ferenlh,,th the fon rcjcdlecLby his natural jfrrfntsj aneighth, -totheftm' 
cf a pregnant bride ; a ninth, to the fon by ary. o/nan twice married ; a tenth, 
'to the fon givpnj.au eleventh, to the fun felfgiven; n twelfth, to the fon 
xnide by a option ; a thirteenth, tVthc fon bouglit j and a fourteenth, though 
not exprcfsly mentioned, to ‘th? don ^by a ''Sudra, clfe he would be ex- 
cluded from participation: Viiclt J* tlie intention, of Dt'vALA. The 
meaning of other Ifgsflatcrv fay thefe lawyers, fhould be fimihrly c*» 
ptaned. Wctte>*ATt alfa remarks, tint other lawyers refer the nllo r - 
nr»t of a third pm ordained by CatyaVai.a, fo the cafe of a fon gW- 
cp. vlourripfecudently virtuous, bccaufe jt coincides with the allotment 
durttrd in the I'm’- for the fmicf a w,fc begotten by n Mnfawit* 
Urn”«i!,r reft nu't reits-ly hw c riiiKffM allomwutf, not all a third p 1 "' 
th : that this allotment fupp^ 5 

fens 



' \ V ' V' jj V f ■ -T ' , ' > 

fons tranfcendently Virtuous, mull re!aie;t'o'the Ton :6f r a young . wo^ian': tin- ' 
married 'andt here ft. ./V * 

1 v >;!(CG’xiX'.' ^ 5 S,\ f . V > : v - 

Hari'ta' :— Dividing tlie, property, : ]et a.twenty-firft part be 
given to the fon • of : a young woman unmarried; .a t\yeh- 
...r. tiethj to' the.fon-by a . woman ttvjce, married; ; a nineteenth, 
t° the: fori of, .concealed birth;; an eighteenth, to the fon of. ' 
r - a tyife begotten. by a kinfman ; -' a feventeetith, to the fon of. 
-.an appointed •.daughter;; and ...the-remainder.'-to-'theifbn of 
, the body.' It.". 

- 1 - ly. the. - .-fathers be •dead/', a ly twenty. part fof e the J whok/.property 
fhall : ,bc given : 'rb.it he jfon/pf /a' , young byoman^unmacncd 5 f fcut‘‘itf , his 
lifetime,-. , a t.tvcntyyfirft' part :-of ;ther.fhaiei'alIotted the; , fonjkgoftcn. .in.' ■ 

lawful •-wedloclor Such’ 'is^. thVfo'rnv'of Ibartitio'nVordiine'd bvLHA'Ri'TA. 



# explained ^ ^ . . . 

kinfmenj 1 V tbat'ij;- they- take/, the’ heritage 0 f:. collate ral 5 , .duch A a s‘. -paternal 
uncles and the reftvi .■The tc'rmVi -which occurs <»n- thaV.t'ext -(fabafadr%jhta); ‘ , 
fignifies -a fon made by ~ adaption. This^Iawgivxr.allows' .them, food* and 
raiment only; ; on th'e'fupjjofijion o£ their belonging tbV JoVrcr'cI aft,- ’. or; on ■ 
that of their gfeat deficiency in virtue.’./ ' A / '* *’ : 'n‘\ • .p ’’ s \ , 

Accord i kg tolhis legiflator^ths fon of an appointed daughter is fecond in * ,j ' 
rank,- for he isfo placed in the allotment of fhares. /By one authority he isplaced ' 
in a very loWrank," fuppofinglhe cafe of his ‘great* ae6ciency.dh.g06d "qualities. V- 
Confequemly,- if the foribfa'young 'woman unmarried, \'or„the fon madefy ' v 
cd option / be ;vir t u o u s ; theri the* fon- of an appointed daughter, being vciydefi^ , v 
cient in good qualities, fhal I not Ifiicceed totKc‘whole-property; ; but on failure, • . 
of fons,' from the Jen eftbe bodyl to the fon iy a,twice married woman, he alone ' ' , 
fhall fucceed to/the elbte. Such is/the opinion .of Go'ta'MA- (CLX/CXIV).. ; ' 

’ .w* r ' •/ ’ - " ’ l ‘ Other. 


( iOo ) 

-Other opinions mufl.bs reconciled 'in a fimilar, manner/ Mt would be uf^ 
le’fs 'to invefligatethe diflinftioris of degrees of virtue, .which’ muft-depend 
on very fubtUe .reafoning ; . fuch an inquiry 'would ' unnecejarif/'c \ hlargethe 
volume, ’andisthereTorc omitted/ -But "in fadt the Ton of an appointed daugh- 
ter' is : either Tecond'or third in rrank,’ according 'to the' degree'of virtue by 
' whlclrthe fon bf r thc wife begotten b/aTrinfmarfis diflinguifhed ;"FoVrhe is 
. io placed;by Menu, YAjNYAWALCyA, KATEVAyVRTirASPA7VB'AUD- 
, hayanaV. Vishnu; HA'ri'ta, De'val-a,.' VasisiitVa;* Sakc’ha' and 
'Lic’hita, Yam a, the Brabme ’puraiia,ix\d the reft.- 7 Corifequently, 
if there be'jeft both a Ton o fth c ' w i feb egot tent) y/a Icin fni an 4 ahd . t_h e fo n o f 
an appointed daughter,-Tie 'alone, -who' isvirtubus?, inherit if both 

be equally endued with good-qualities, - the fon J ^^' t he u . 2 ppcilntea , daughtei 
dhaH r aVone’inhefit j ^for he. was not begotten by ari'adulter er I d not 
, Bc. argued, . that .tlleT'fbn^df.. the wife/ being, tHe - man’s own 

'•field, i s. more ihjimatd^'. cohneded V//-6* bis", adoptive^ fot$r. ^ The .Yather 
has riot Jpft Ks right to.' obtain\offsprihg 'through his appointed daughter; 

’ arid ‘the fon of that’’ daughter is mediately '■ pr9^ri^d-, fr°'rri 'the man’s Jbwn 
' field, r the .’ mothe/fff'.tbatf daiig&trr: •dfcotf fliould‘i t‘ bej argued,’ that .the 
'Tori', ofThatVwife' is ’ begotten/by ' one duly -appointed,/ but = the" fori" ‘of an* 
appointed.' . daughter ;js ^ begotten ' by .’a ftrangef ' riot , exprefsly authorized ; 
and ; therefore’ therfotV, oT /th ef wife'lis; more ' intimately • connefted - with 
bis adoptive 'father. ' \yheh;thc,‘;appoin ted' ; ; daugh ter • was given .'in ^mar- 
riage," the' fori in law .w*s /nominated* to/raife up -offspring : but th‘c:fdn of 
an appointed daughter. ' deferibed by Menu; inherits as a fob’s Joi;.*: This 
• brief expofirion, may fufficc.-. ,,v > ’ 

' *> •’ / jy r ‘ ; ccxx:;r-v>' fC-Sjf •' * * 

Menu': k ■ — Between V-T on’sTon and the forvof fuch tt’daugh- 
- ' ’ ter,* there ” is 1 no- difference in ’law ; firicc ’tlicir father and 
mother both: Jprang^fi-pml the body of the" fame'rnan : 

(f By that male cluld;.%Vhom a daughter .thus ■’appointed, 
cither by * an implied /intention: . .or a > plain ’declaration, 
fliall produce from an huibimdof an equal elate, the ma- 
ternal grand father, becomes in. Iawthe fire of a fo 

■ ' . ' ' - V fon *• 



' ( ?6i ). 

foil let him. give the funeral cake and poflefs the inhe-, • 
; ,ritance.^ : / t % ;j z # v 

• The fon, however, otfucli -'a .daughter,- s whq fucceeds to y 
. . alhthejweahh oflier, father dying without t a,fon l; mud of-. 

Ter. hvo. .funeral cakes,; one to his-own' father, .and pne. to. 

U the 'father,. of his mother... . i < ; _ . ;• 

t \ .ccxif/ / 

San c'h a . and- Lta’kif a v— Between ' a. fon,’ jind thefon of 

fuchm -appointed daughter, There is ( no. difference; ’.„V: , : 

_ The foh ; pf an' appointed daughter^ being con fidered ,as n a defcendant in. 
the male line, • there is po':difference between a.fqn’s fon '.and the.fon of fucb^ 
a d a u g h t c r ( ; .- fo r,; . , t lie ^ap p pint e d 'daughter- being’confidered as'. a Ton, » hcc, 
male f iflue^ heltf (imilar to a fon's r .fori. T * It f is hereby jntima'ted, that, as 

a fon’s fon fucceeds^ to the heritagejon; failureioFthe (on; .fordoes the^fnalc 
child, of an appointed daughter fucceed, on. failure .of -her: and , he (hall, take 
a (hare irfrigh^of llisjnother, ,if there. be* a - fon ,of/ another defcription, 1 or i£ 
there be another appointed daughter. This'text is inferted by Ji'mu't ava ha-/' 
ka and the. reft .under the, title of fucceffion.tp'tHe'eftate of one who leaves 
no male iflue/as (bowing generally, that, the forty f a daughter , (hall . take the 
eftate, of , a maternal J grandfather,' who Jeaves .no fdnj:. this 'will, be.dircuffed 
in its place.. ; ''-V ' 

“ ArroixTED by, an, implied intention j” -by no.exprefs'declaration/ that 
(lie is fcle&eii to.raifc up a fon.to her fathcr, ' but 'thus .appointed by anatt, 
of the mind, unexprefled. ; ; “'By.a plain, declaration V.* ' declared -in exprefs 
words to be thus appointed. '* ‘‘From an hufband of equal clafsj \*\ mention- - 
ed to exclude a huiband ofinferiour clafs, for-it would , beincon fiftent ; with 
common fen fc to exclude one of fuperiotir clafs-; and it is i recorded, * x (hat 
daughters.of DACsnA; *(Ibrd k 'Of created beings, and fon. of Praciie'tas, 
the defeendant bf t n king named, PaTt’hu), were marned to Ca s y a and 
appointed to raife up^iffuc to their.father. 

• r<{wr«3 thii k;J rcxfc,’ti«lierufUd^”^Udifc2t bee idbtsiat CCff, i* eitol. T,^ 

- * - •" , Uu U ' _ , ‘ - CCX All* 


. C GXXII; , , 

;‘'MENti :rf-.lNrttiis 'inahner '.''D’A'cs.HA^.Jiimfelf, lord' of created ' 1 
beings',; ;ahciently ; :'ap'pdinted'an ! his;'fifty- daughters' toraife,. 
'Vjup f 6 h's\tb ; himj -for'tHe fake'bf multiplying 'hissraceif 

"a:', ilHe'gaye;ten;torD’HEiiK!A-;r tliirteen to GAsvAPA^'twenty 
? : fe ven.tof'So'M^ ; king"^ Rrdhmdnas'and medical-pldntsi'^ta 
t;//’ doing Honour to- them'witH'ani'affeSioriate' Heartr,’ -'" • ■> r 

■ ' 't ' : I t-rthis manners”; in thrform-fbrappointihg daughters tqraifeup fens 
■ to their fathers: that Ihalll be' l]ereaftcr'de]tvcrcd:"aItfiliot:lds not ‘be ob- 
-jedfedthat this D Acstt A' is h'ef whcflprang fro’nfthe roeof Brahma". ' He. 
is'not recorded inthe.'hJrf Bb'dgbvafafjis , giyi ng hisdiiighters to Casyapa, 
buy' as '‘giving ; b"ne v to 5sivX v .*tj.N6r>ffiodidf it be: objected;, that the' 
r»'fe? mT TV, /»«.'»* R o'a hm iff; a’r/» VnpnfinnpH ir\ other- 


.tdaughtersyf Dacsh a, '.' who'fprahg“from BR'AitM vie are mentioned in 
.-iwnrl'c ie -murrlnd tri Ka i tVipreforp cninriHes inft 



■ "tr.T him'givc the"fer.cralcakearid'pb(rcrs tliernheritance[’-(CCXXj')> 

* ae aWs_fbn,v muff be'-fupplicei.; 'The 'gift of. the funeral cake is/'tnen- 
rloned under the title- of inheritance;” to. fhpw.thatfuccelfion to the heritage 
is; founded on the benefit' conferred by blfcringthc funeral cake. The con* 
fequence of this will .be explained . under' the'head of fuccelfion todhe e/fate 
of one .who! leaves no;, male- iilue'.i "" Dying-, without.a fon" (CCXX r)l 
this is explained in' the Xr/eJeuru and byCu:.Lu"cAntiATr Av.lesvisg no 
' fon by himfelf begotten.; 'That is' pcrtirient-on; the fuppofition that, an ap- 
pointed daughter is cohfidcred 'as n fon. ' Who fuccccds to all the' wealth' 
cf Krfalhei ", ■(ibid)'; of his "naturaVfatbe'rsthe legiflatorproceeds to 'mention 
the benefit, in right of which he (hall inherit -the eftate. Becaufe he offer! 

• funeral cakes both to his' own fallier'and to-liii maternal grandfather, there- 
fore fit all he ficcced to their wealth. But, if his natural father leave another 
fon; that heir is fitfi entitled to perform the obfcqulcs and polTcfs the inheri- 

. •,TOlO*ri»sttSrnK»A.5ilttnt 7 r««.riYA B ,jS Krt r.M.ru. llrgisriMimaMD'lff””' ' 
tx * »» Ae*t, ew t» Cm imi ow t 9 St**. S« j r,wk 4 . * *IU * a 

*x"U>tn tf JJi Jtjjitju i= tU frey t * vSc cuui*rn it jsi’niwUil* vVt i**». T. 


tsnc<r { 



;-tance; hence this fon of an appointed daughter is a’fecondary and nominal fan of 
, one, who leaves no other. mdliiSae, * However, the daughter’s fon;alone (hall 
perform the obfequies and fucceed'-to? the/eftate^for his, maternal grandfather;' 
who leaves/no maloiflue by fins . ; Suchls/ theexpofhion approved ( by/Ctii,-' 
iu'cabH att a. Jt is reafonable.tllathe fhould only inherit if there be nofons 
•of any/ 'other defenption: but nothing' has-been exprefllyjfaid byCuLLu ca- 
sh atta on this -point. tThe author of the Pracdsa, f ea d i n g th efi r dh cm i fti ch 
of the lad verle-htft.®* (CCX X y), expounds father,” maternal grandfather; 
confidering the maternal grandfather as adoptive father of the fon produced by 
an' appointed daughter, or explaining the word/, “ father, ”from the relation of '■ 
the terms; a§ fignify ing the father of the appointe'd_daughtcr,' ; he affirms, 'that 
. the phrafe; fHall ’ inherit f the*\whple' edate offer- fatherly, is'a repetition* 

, But Ud ay a carA ' h olds ^hatthis’ lad hemidich ^delivered 'as 'tjic rca fon 
■of. the precept'i'. becaufe the fon of.a idaughTer.'ffiallJ obtain , the pedate , of , her 
* father,-/# ho. leaves no fon,, therefore ffialf thefori 'of .arf .appointed .daughter 
alfo obtain :the,edateibffuch an'ancedor.\.' Ch ande'swar a -fully concurs Jn*,- 
•that opinion :vbut his glqfs,ytleaying’no fon, bylKimfelf Begotten,' .is liable 
to objection ; for a 'daughter’s fon 'dobs not in general fucceed [to.theedatejf . 
there be any adopted Yon, \and.therc! iscondantljr no fuch^ general right, 'on ' 
which' that exp ofition"can be'grouhded;^ V ' j Si;v~: > ' ry. /v’\V' / : 

- d r .;\ 

’Menu ;- r^N off bro tHers ; '■ 'n o re parents; but: fp n s, ,-if. living;' ; o'r •. 

1 ' their -male ijpue/dsb'liciisfo. the-flcccafecl ; : but ! of him/. who . 
leaves . no ; fo'hf bfiorli ~imfe, r nor^d 'daughter? the , father.' fHall 
take' the’inH'entanfi^andj - he rinthtifdthefmot mo- ' 
'tker, the^brothersit/ \ 7" ■ y.: f 

On this IC i/l iTu 7 thu s"-< comnichts : ‘neither Wrine ;brolhers, 
nor parents; ' blit; on~ failure 'ofyfons'bcgotten in lawful • wedlock; , /the fon of a 
wife begotten by a kinfmah,*(and rothcr'fccondary.' fobs, ' arc. heir s- to. the ds- ■ 
ceafed father:,. this is mean t.- for.' the' right/ of- a .fon' begotten' in lawful. wed- 
lock is deduced from another, text (CCXY)*/ » But of^one^' who leaves no ton 

• That i»; he tf«ir?ef«i t!w aril teaifiieh'cf Mtsc <±3p.‘ 9 , r. xft.tzi UZ Jj«iai;h oCr. »j*. 

’ 'gee transition ofMmo/p. a$i. - T."; • - ’’ _ ' 

| Partially quoted ia'thu pUce*; ?he J»(t ieoulich ii cited after t. CCCCXXTi ■ T. 

*.V-> . . - 'properly 


: ;) 

.properly or improperly fo called, nor' a wife,' nor'a daughter, the, father M 
tafe the', inheritance, ' This text is "placed after dsfcr'ibing. fons of twelve 
kinds, ' In effcft.there is no variance. ; v 


, .■ ; CCXXIV., ; .vv; . /. 

.-Vr ihaspati :— — As fons, fo do the daughters of men, ipring 
.fromifucceffive, bodies ;;how ; then fiiould any other-human 
. . being inherit the property, ., while a daughter ■ exifts ?/■ . 


' S.y,,'Married,to a, man, of.equal.clafs,, virtuous, delighting in 



* h L As theffati'.cr rprahg'frcm'tiie paternaf grandfather, -;and thefonfrom the 
r_ /•_ j j i. art rr _■ /v /A**,’-. -../.A 'frnm hif 


father; (odae^a^danghtcrlikcwiCcJprihffrehibtrfaif'r, ovbd proceeded from ~' r 
grandfather'; how, then thould any'othcr,lthe. brother of "the deceafed or the' 
fonjdf .that brother, ..inherit the property,"' for the'broiher'of the'3eceafed,' or 
other! collateral,. fprang frOm.the grandfather of thjt'diu'ghteri’bijt.riotfrora . 


a man 


.'her'rfatheV.y “a Marriedito'a'mhnjbf i jnaljfclafs <i6tl tnSrriid to s a 
of- inferiouriclifsT-i contrary , to. law:’ Whether appointed : ot •««« j” 

! appointed by a'plain declaratidn br Implied intention' : -"another interpretation 
-wil_l.be notfced.undeflthe lieadof duccclfion to thc'edate Vf ojijtwlio leaves 
no. male iffue.-.. This precept is' applicable hvhen'-ati - appointed daughter'- is 
treated like a fon,- as'is.fuggefted "by 'Menu"; -for the precepts ‘doincider 6ncc 
V rtf hasp a trqdcfcribcs her as fimilar.ttr a foh t bit;.* if the' fon of an'rippo'”*" 
ed, daughter be confidcred as the’adopteil child of hcrTrWr.Tieis heir in the 
firftplaee.. Even though kinfmenf fitch as brothers and tWrclU do eiifti h« 
male.child is capable of inheriting his mother’s property' bccaiife hc.is l)cr fon* 
and his miterni! grandfather’s property, becaufe' i>c iscohfidercd as a Ton’s ton. '■ 


ccxxv. 



.. . ^ -CCXXV.v--. 

Sanc’h A. ahd Lic’hita The daughter fliall take the female 

property, 'and fhe alone is heir to the wealth of her mo- 
ther’s fon, who 'leaves no md’cjjfuc. ■ 

,THD“firft : part will be explained* under th-rhead 'of fifcceffiorr to .-the 'pro- 
perty of one .who leaves no • male ' 'TOn; the /latter ‘ part,' the' following 
glofs is delivered in the Retnzcdra : .by offspring is here fignifted the fon of that 
daughter’s mother j '.-if 'that fon^ bornfupfcqucntly ip b'*r ' apftzirimtnU die leav- 
ing no male ilTae, ‘ th a tl filler alone diallinherit on failure of 'the mother and 
father, jTh^rKtfon is,h that fiie*is fimilir tp'a ! b ro the r. : .* But that; 1 it may be 
faid, is liable .to objection; • for S AN c , ii'A~ and Lic'Vr' i T A confider.the fon; of 

J-' 'l-l/llr, ‘ ',L _ 


fiver is, any: fon , V not exprefsly’ mentioned by f any one 1 legiflator, fnuft be uh - . 
derftood by implication?/ f Elfe he would' have propounded the’law imperfectly, ; 
or another ; legislator 'would have; afierted more' than the* law!/ According-; 
Jy Me n u h'as^ not /exprefsly .noticed 'partition by a'fathcr, but' he has "laid, - 
“ the father 'fiiall iHevef make an unequa£dmfion among! them »” (XXIX). 
T ^^ih&mnnniCi. ; it«.Tinff-L hn/nfrevYeu, *hriy Traill* *i?ri s* hrw- 

knowledgei.the -appointed daughter as^an adoptive fim/ by admitting a different 
defigfi /«, making' tbt'- appointment r -Then;if:;therc~ be both : an' "appointed 
daughter and the fon-of an appointed daughter,'' which' of them fhall'poflclV 
the inheritance or perform the obfequies i : . ,Thc appointed daughter .'alone/ for 
fhe was begotten ;by the man Himfelf on his lawful wife/ : It fhould hot b'e-ob-1 
jetted, that, her, claim’ ish weaker bylrcafon.of her fex. •. Upon-:the authors 
rity.bf.the 1 aw file d s/truly . cori fid cre'd 'as' afon ; - a n d ■ h c r fek i s nothing '.to! the 
purpofe. yNorfhouldit bc/argued,i thit thc. . Co n': has 'a? fuperiou r claim^be- 
caufe he gives the two funeral cakes ’which mull be offered to the latc proprietor 
in the daub I, cfet ,of , oblations; ‘b^Vere it fo, - fhe would have an inferioar claw 
to that of ihe fon given,; and'to that of any other daughter's fon ; which 1 
affirmed by any legiflator;. 'This brief fiatementof the law may Ufa'"-’ 
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on thE-appointmentof a daughter toraise:up.a 

: ■■ SON 10 R HER TAT HER. . . 

r<;,6-i-.vV:'; --'.it rsi r.t ,v', ' -v it ; * 

'.-•M'Hij'iviio has nojfon, ‘may appoint His daughter in .thk manner to.raife 
“iup' afoh'foVhim" (GCXII). , ‘‘.'Who'has f no'foh,".ti_s)o6t;mentioned ai 
a requifitc condition;; bllt’is merely dcfcripfiye.ij^fohtHe fatheriof'a '.fon has 
no'/Kfh/'frg*/ ‘reafijn foV appdin'tingihds dSugh^r/t^raiKup iffue forhim: 
Still Kmiiiir-ie Suy-fo appoint'bis-datigbttr ^accordingly, it*. is well known, 

.fo-j Sti& iMck of ; «i» Jfc^^jhWMfjtterRrbpoimder of this 
very texti'oppafoted his djughterto riifc.upMlTu* for him, .‘although he had 
forts. - '-.That is mcr)ti6ncd'in tIie''5/i.B6Hg4vhrh.- ‘' 0_'king”.-{fce the: wife 
cithd fro'!h ? thoEiigovata in' tiic prciiding'artic!t)i the fpeakcr thus a'ddrelTe* 
the' king 'Phi. icsHiT. threading the. 'word-king inthetfifilcafc, itrelates to 
the agent- in thc'/entcn'cei namcly'MESu fprung from, the felf-exiftent j, for 
hfc wis then ibrdof the earth. Ilcgave hif.daughteri'Acu'TIi to Rucmf™ 
6f Bp.it.nM lord of created beings - , "although the' had .brothers ;!’.for- 
had two .brothers/ l’r.tY avr'ata,- ' rmJ.:. Ut-t aka r a , d a, l bothf.kins'- 
“■'Satahui?a' ’’-was wife of.-Mcnu " - '■ 

'-"Or. th'c term “-who lias rio'fdn'l (CCXIIJ may Cgnifyywbo'isaBiolMtrfr 
deilitufe or ‘wale -'iffue. ' •'«;For.th« piirpofcof perfumiing »jr.obft?tMM 
(CCX1I) i the term (faai’bd) iignifirs -obfcquiei, for the- /W* 
that' word to bVufcd*Wih ; riM offered'to progenitors ti the mewing/ 1 *'* 1 ®" 
isi Ter the pur pofe: of- performing ‘-the ' irdJJlu . .Is not. thi«, ; apP ointmclU 
vfelcft, finee alp Tons or dsughters. perform obfequies, for', their malt" 11 * 
grJiidfathrra > Tire term riuift lie here underftood in the, fenfe. of principal 
‘irdJJlti; for it would be otiirwife unmeaning. Or ihc.woid," mine’ m‘) 
hgnif). tin- rice i am! *‘ mile child" may iignify defrendant. fuchas s ^ n 
et remoter Jcfecndir.t hy males: " frotn Iter", hears a caufal fer.fc. 
fequcntly the meaning is, tint driven iar.t. who Hull proceed frotn her, 
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be mine, fuflammg my lineage, and performing obfequies. It follows, that 
the daughter, being the root, whence that child fprmgs, is included in her 
father’s lineage; and a foa’s fon is a dcfcendant as well as a fon. By the ef- 
fect of fuch an appointment, tlie daughter belongs/as an adopted fon, to her 
father’s lineage : any other daughter* partes into the family of her hufband, 
but this daughter retains her claim to the,famjly}ofhcr father. ,, « 

. v ; . V 5 i « 

* Upon the reafon abovementioned, the exprertion ** who has no bro- 
ther/,’ in 4 the text 'of 'Vas’isht^’iia' (GCXVI) is merely .defcriptiye; for 
it is|nottrequifite to her, filiation. , Common fenfefhows,. that flic may be 
appointed to raife up<a fon, .without being 'decked <w ith ornaments j for 
that is not* requifitc to affiliation.. The >fon of the appointed daughter be- 
ing alone mentioned as an adapted > fon} does it not folIoWj that, , according 
to this opinion, the appointed daughter, is not cohfidercd as a fon ? Nj; 
for that would contradict the precept* “ an appointed daughter is equal to 
the fon of the body” (CCIII).« The fecond word “font” therefore^figni- 
fies defendant; and a fonVfon is a dcfcendant as well as. a fon., 4 Or by 
this form of-nppSinttnent the fon of*the appointed daughterfolcly becomes 
a fon : that the appointed daughter berfclf may become a fon, ^another form 
of appointmenfroull be ufed.< Both mutt be confuieced as intended by V a.- 
sisht’iiaj elfe the precept would be imperfedl:* his not having exprefsly 
mentioned both forms of appointment is nothing to the purport:; for, a fba 
given not being mentioned in the text of the" Brahme furdna .(CCXVII), 
{hall he not obtain the fame fharc with others, if he pofTcfs fimilar good 
qualities ? j T he. declaration may run in this form, “ the fon, who {hall be bom 
from her, fhall be mine,” or, other tfords may be ufed to the fame effea. 



Go'tama-: — He, who has. no male itfue, -may .appoint his 
daughter to raife up a fon f or him, making an oblation to 
lire and performing, the facrifice called prajdbal: (or praja- 
patya) and declaring,- “ her offspring fhall belong to me 
but according to feme, fee may be fimply appointed by an 
implied intention. - ; 

«* Who has no mate ilTuc,’' that is, who has no fon i die meaning has 



Some explain the text, flic, whom her. father fuppofed to be a fon,.whi!ft 
fhe was 'borne in'ths womb of his wife ; in* other words. Hie, of whom it 
was thought,: *** this, fcetus*. will bea male child," is an appointed daughter 
and equal to.a,fon. /‘Thooghr(lic/be:;mtfadb a female, her father does riot 
choofc to-confj'der her .as,.fuclv; but- attributes to her tHc rank of a fon, ac- 
cording to hiswifhes. If hcr/Tather -intend or declare, her. defeend-} 
ants (taU be^mmeV\ {hs as , called : ; by Vri. ill a sp at i" an. appointed daugh- 
ter:. flic is; mentioned .by.' Va'sisiit'ha^(CCIJI) as equal. to the fon. of the 
body arid fuch an appointed, daughter’ is'intended.by^Msxir.TButa.daugh- . 
ter, * who is. appointed by a plain declaration ^after ihcr . birth ,-is meant by . 
DfiVALA'and the reft: and her fonjjccomes the adbptedchilif.of his- ma- 
ternal grandfather^ u *Di5ercnt‘forms‘ are, propounded^ N a'reda to place 
the appointed daughter-injthe.relation of a fon', and to pla'ce.the foil of fuch 

a daughter ih that^relation.^/ '^5;^ * r'f > 

Others h'oldyj'thiit a .’plain jlecla ra t ion pfe ceded by a/facrifice With fife/ 
and by that called p'rajdp'atya, isphe.fofnY; which Go'tam a himfelf approves i 
the fame form' .is .mentioned by. V r ic/asp a'ti .in the firft' half-of his text* - 
The me re i ri tentiori'is 'a.fecond .form /; Byl the word ** mere,*' an-exprefs 
declaration, •and^the'facnfice;are;cxceprecl;Varid that intention < is. formed' - as - 
early as tHe'time;*vAvherf‘ w the mother’s, pregnancy becomes known :• this fc- 
cond rorm.is.not'much.approved by'Go'TAMA'i and.tliis Tame form ismen- 
tioncd by < .^.iHASPA > Ti:fn,the fccondihalf ,of;h»S't'exC' .> • '? 

Vishnu d a mse i/gK'cn.‘ in* marfi age'.by / h er » fatlfer zviili} a l 

diclaratioh inthisijfmm, i‘ die fon, who' (half be born of her, . 
{hall be my . fon;7/is '\an-' appointed daughter: -and, even 
though , no t ;gi ven according . to >■ the form for appointing a 
d aughterLtOj'raifc; up.-afon • for.hcr father, (he isconfidercd 
.-as fucli,.' i f iflfe.Hay e, no, brother; ; and wife appointed ly an 
implicd irilcnlim:) j {'- J:- i.t‘ ... ■ •; if; .. ; 

11 \YlTU'a'dectaration,**imuIlbcTupptied in the text-YEven though not 
appointed in that, form - , ' Jb;v conjidtred as an appointed daughter. On this 
fome argue from the coincidence of the phrafe with the text, "let a manef-- 

V ‘ ’ v " r™ r; 



bcch'aire&iylexplained. !' linking ar/ oblation ^to'riirc ami’ pciforming the 
facri fice .ca 1 1 ecf prajapdtya 6r'performinga. fingle fjcriftcc with the IcgaHire; 
’according 1 , to'the form'ordained in the.- particular-, &?Va<f of the Veda'- foHo&ci 
by- the ^family, l or,bifnb ‘perpetnal><firc».be mamtained,v\vorfliipping'in the'*- 
cothirida ! -fotmVl^ jfiwy’ Max appoint- ihis ' daughter. ■ , Suchvis’ the remark 1 
.of. Hfeki her A'.V: Cbnfequently ’tvyb’.faCri fees' with - t\vo frre si .a r e'cl u e fiy_re-; 
commended r'oh* failure > of -that, 1 adingle’facrifice with ? the legal fire"; ’land ‘ 


this concerns fuch as keep a'facre'd- hear tH'j but one, wllo-maintains ndC'a per- - 



intimated f'clfc-'the ,icgtflator . wbuUIJnot*' have' find ; • * *‘j declaring * &C.” I 
J 5 y difiipprobation; inferiority is inti mated.itf fis con fcquen tly fuggefied , that" 
a daughter; ’fo. appointed by an .implied .'’intention, is infcriour .to one appoint- 
.« cd by x pi a m - d eclat atiorf. * Forfthis^eyvrcafon , r G o't a m a has dated the fon 
of an appointed .daughter as^notbayingpreccdcrice-aboVe die fon, of. an un-' 
married f girl and rihe! ifeft \ ( G bXXXl V;) - ’■ • ‘B u t :Vth c rs have exprefily men-; 

• tioned jdie -fonuof’a daughter, (appointed by a- plain declaration, .and have* 
afiigncd-.him precedence', above: the-fon.of, an" unmarried girl • and the reft. 
According to the dcgrVc of good or/bad : qurflities,0lc muft bc deenibd : fups- * 
nbur.or inferiourVto thejfon of a* wife begotten by akinfman. • Thus fomc>' 
expound thc'tcxt. Con fcquen tly an implied intention, and ari 'exp refs dc-" 
duration (after performing^thc facrificc' with fire;- 1 and that called prajupstpU 
or af te r ,fsm pic >;orlhip4»: a yy the forms of appolming a daughter lo raife up 
n fon for licr- fithcr^^uJ,- ‘“hi. V«,J, ''.h'itlf**.. ' :* * <* . ‘ 

■ • v v ;V 1 

Vr urAwtvn : — Go'tam, v )W 3 faiil, 'that a daughter is appoint- 
-.cd after- inahing'.an, ohSt°n to. ‘-fire and' performing the 
• faciitice called prajapitdz’^gMjUpMyii)'; ’■ but othcrs holil, 
that a girl, who was foppof- yto lie a fon whilft borne ip 
3ltr niothci svtomb, is'aA- i ^)pf>intcd daughter. 


Sv, i.r ri. , 'eoncemin- wtiun, it was dctemimcct, that fiie Holt h r 
i n r.pp; : ,wi Jowjii::- . ~ ... 

•' Tiw nttnjtsv- 

tn.-t 


: Some explain the text, file, whom her. father fuppofed to be a fon'/.whilft • 
fhe was-boiTie iniheVomb of his wife j -in- other words, fire, of whom it.-; 
was thought',*^ •this ) fffitusi.wil!.bc.a. male child/’ is an appointed ‘daughter 4 / 
and ec[uaf to. a fon. ‘‘'Though.'the/be./inr fad a 'female, her- father does* no t? 
choofe to- tonfi'der her v .as.XuchVbutUttribut*es to Her the rank of a fon, ac- t 
cording io his wiihes. If. her /father -intend or declare, • her. defcenfcv/ 
ants lhall bsj.jnine/’/fhe.is ; called ;by .Vp/fn a‘s P, A jr-an. appointed da ugh-.-, 
•ter i; file is/-mentioned,. by- .V a s i s 11 t'h A/(CCIlI)as equal to/ the fon /of the 
body ; : x 'and fuch-an appointed, aaughtcr|iS‘intended;Ey;MsNh,TButa i vdaugh- V. 
ter, -who is/appointed by a plain , declaration Rafter /her/birth /is meant by’. - ‘ 
DeVa LA/and the reft : and her/fqn.become's the adopted chiid.,pf -.his ma- 
ternal grandfather." V Different ’fornisj are propound ed/by NA'REDAto place - 
the appointed.daughter';m; the. relation of?a r fon/and to place the foil of fuch 

a daughter/ - 

* cj .* • /y ? T* - ‘.dr* 

Others hold; f ftH'at a , plain lde"darat ion pfe ceded by a'r'facrifice With fire,; - • 
and by that called p'rdjafatya, is~one;forni; which Go'rAM A.himfelf approves: - 
the fame form .^mentioned by;VR fn'A 9 PATMn the firft’ haIf«of his texU > ' 
The mere intention/is/a/fecdnd.fdrm./; Byl’the word “mere/* aneexprefs 
declaration .and^th*e : facnfice^are;cxcepted //and that intention is. formed - as' 
early as tHe . tfme’;\ when\the mother’s. pregnancy becomes known v this fe- 
cond form js.nofrnacH^approved by'Gd'TAMA;; -and tliis fame form is men-- 
- -* i,-- Vi- __ . ii.‘ rS. rn!:. —* * 



declaration inihislfdim ,■ “ the fon, who', ffialfbe born of her, 
fli'all* be "fny ; fon; 7/ is:>anf appointed 1 ’daughter : ; and, even 
though 7not-;given:.according,toithe form.for appointing a 
. . daughtefito ) raifetup'a'T6nifgr,herfather, < ,{he is.confidered 
Tas fuchj/ifiihe' haye no. brother^.flnrf were appointed by an 
implied intention^ -}'z~ -1.- 1 - 

«• Wit n' a ;decl a ration',’’-/ mull .be'fuppliedinthc text./- Even though not 
appointed in that J fornv/Z'V is'xdnfidered as an appointed daughter.- On this 
fome argue from the coincid ence/oft he .ph rufe. wi th the text, •* l«‘a man cf- ' 

• ■ . .v - Y y/y -x "'V ' .poufs' 




■ . • . "■ ' C ) . - •• . 

’ oofe-s yt>ung girl, who has a brother, &c/*ithat every.fon of adaughier, 
T/'hb’bas no brother, -is 'the fonof an appointed daughter, land •firftMn digni- 
ty; the fon of an appointed daughter, as defcnbed, by Go t at' : " *■ ‘ r 
fiour to him. - That isvtvrong ; for doubt is mentianedun the tes 


tama is infc- 
t of Sanc* 



i appointed- daughter 
txprcffion, ‘/•even .though not givcmin the'-fdrni/for: , appomting a’ daughter 
to ‘.raife up a fen for her father, mud be;expiainedh7 c y e p, though hot given 
AyitlijRn'fixprefsdcchraticn j 'but***- appointed! by an implied, intention ” mnft 
‘-be fupplied in the - text,' becaufc.it 'hasitKe; fame import With that .of Go- 
’T'A’MA. iJ Who has n o' b :0 thcr,' £i$ : mfcrely : de fori pti ve, f uggcfl ing the ap- 
pointment by .aniffiplicd ^intehtion^'dn'gcneral fnch eu jntcntion can onty 
be enterfained-by one, who has.rio >\’7t \- h *:? . ; * 

The Sr«//ttr^Mra ; «o;^TiiB'k3ugiucfpfoii^whohnsn6 male 


re, and of kinfmen,i'-T;,.0 ; C’;i:i V-iVS 

' womb, or given: after the'.deatli’ of' her fatherdo.a bridc- 
-, groom with'a nuptial prcfent for that exprefs purpofc, mutt 
' be conftdered'as"an.appdinted-daugliter';f.'.i’ :> , ; ‘ 

3. Such, atdahghtcr fhnll take an -'equal Jhafc of .-the pater- 
nal inheritance.- J,\ : 7 f. 

" ArroiKTED a f ::iby ennft of; -the mind," is one niqdcir,Tlicarpt>' nt ' 
mtr.l mentioned by MrKU.’.isml niitljbeferc the iir-y, before lire facrificiaf 
fnr. anJ before liinfintn,- .is tHY/sray" .flte'is an adoptive fun, her pMS^V 
Hull be mint,:,' ii a freond, mode, preferable to- die former : in the p«- 
fence, of the tiny, iter father mup. declare, “ f!, c appointed to be ref 
fcnyite mull tails the fault declaration before the (aeiificla! fire (tbit" 1 
labile performing* factiiicr }, end with boljr leattt i Ire muft »lfa nial 5 

fanat 


fit* 

fame declaration. ia[ the . prefence/ of. kinfmenv * Suppofed to bea-lbnl .to 
long as fhc 'Vas’.in her mother's womb, £\is' a third mode.V Being ‘given Vo "a 
•bridegroom .with h 'nuptial prefent jame time that her appointment is, 
proclaimed, a datighter^even though given by, another 'pcrTon after , the death 


of her fathers is Jegally appointed : consequently a plain- declaration .to, iKfc* 
•bridegroom; preceded by a riuptiatprefept^a fourth mode. - 'Accordingito’;. 


this opitiion/the difference is evidently fotindfcd.on the different form of ap-' 
. pointnient td placc.the appointed Vailglj ter .or lfer child in thc relation of an 
adopted fon. \ #he ’ap pointtiicm by aaadc f .the- h'dnd.is: the -fame with, the 


' But' others, affirm, ' that an? appointed- ilaUgh ter,-;'. who was fuppofed to be , 
a male child, fp'‘Ibng as 'ihciwas,in:her mother’s wombf is'eonfideredas Vfon; * 

* jg ? j*’ v f •> ^ * * 

They expound the^tex t , as foljo wy: , a*H au'ghtcr, ‘‘mentally treated, as a fon_f 0 ! ; 


long as fhe way in i-her* motlieKs .wqmbf.opappt>inted -in tlie*prefsnce.pf!the _ 
hingV' of facrifiaajffire,'^and 'ofVkirlfmen; and given by her guardian, after 
the 'death of her father/ tp,a hr idc'grdonf .with a .nuptial; prefent delivered, '.or 


came known or tvh o?i s' proclaimed 'to'be an appointed 'daughter , .before the king; ■ 
before facrificial fire, -and before! kinfmen, and , who'is given ho a bridegroom, _■ 
by whom- a' nuptial prefent lias*£cen accepted, or by whom it has been gene-’ 


ceremony,; lhall have] a^n equal ihare wun mcion.ui me uouy; out, u mere 
beany dcviatioii’in’thc'cficntiar^gmts of this formality , fhe is reduced ac- 
cordingly to ;a~ Io\ver.ratU:: r ; It' tnufl be underflood, that (he Is jfrsvioufljr 
proclaimed'* ad aiightc rap pointed to be a -fon.’ ; The .allotment- of nn'equjl 
fharc,a$ here menliaacdYitf admitted byMtsRA»by thea'uthor oftlie Dio* cake u 



. ( - 7 ? ) 

anil tlie reft. But according to others, the meaning U, that flic flnll take a 
..full fliarc, if there be no fen of the body. l)y acceptance of a nuptial pro, 
fent. 'or by generous acceptance of the damfd without fuch a'prefent, the na- 
tural father tj her 'child' has rclinquifiicd his claim to the fon forn cf hr. 
This brief explanation may fufficr.' / 

But it fiiould be remarked in this place, that the appointed daughter'll 
confidcrcd as' a fon, that Die may take *thV Inheritance /her child is confideret! 
as an adoptive fon, that he may blTcrt lie double* anti finglc fete of oblations 
to anceftors. .This is in every refped accurate. /Let iVriot be objc&cd, 
‘that there is' no ground for this fclcflion.in an ambiguous.' pfe." A woman 
isjin capable, of. offering thVdoublc Tet "of oblations**', There is no difficulty on 
this.«xpofition.; ■ * f ‘ ' ' ^ 



if'5-fi;nTuu ru'/; ^ru; li*,. 


ON THE 
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>c 'V-- ' '*‘wV’"vS Mo V*6 'm v7T4t^W- v ni" ' «■' 

, ; HE is third, in ’rank’ accordlng'-'to -Ylf NY awalcya";V for; 'after men-' 
l, !;0 'UC^ uifcVtVr, e<!< / & Jut-Jo:!;* ? 

tioningj'the. fon. of an npp^mnte'^ daughter.; as fecond'in rank', he -adds/ “the” 

“/ori of a' wife E one begottcn on an appointed wife by^a kinfman fprunglfronf 

<c the fame qrigihal'ftock'AyithEcr hnfb'jnd jo'r by; another perfon'dulyfalitho’- 

“ rized” (CC-),_ Sprung- from the .fame original ftoc’k ,v ! is explaine^d in the 


fequence isadmiffible;}' I ^is ^accordingly faid in' tht s J)ipaj:alicd?.a.fon, begot- 
ten oh the appointed -wife of another,- whorhas'nq^'ale iffB^-by/d'kinlinan . 
within the relation' of the funeral cake, o f by a man of fuperiour cjafsffp'rink^ 
led’ with. clarified butter,/ and.-obferying’ the .other ’forms' confequent*, to 'the 
appointment, is/thpTod of wife.'-.;'; ‘ ‘ V «• * 

i ‘ " 

M E nu :~Ev e: n ;t he.Ton' of : * ajwife [{duly /authorized/. no t begof- 
* ten ac c ording ' to the .la W/alreacly. propoiirtdjd, ;is 'unworthy, of , 
the paternal eftatey for' he ,'was procreatecl' by an .outcaft.. '/ 

“ Not, begotten according to ’ the,, law already: propounded, ; * ’ begot tendin’ 
breach of the rule; ^fhich .‘appoints, either.a. kinfihan related ; by the funeral 
cake; ; or arnanbf fuperiour clafs.V ,*fHe is. unworthy of the paternal eftate?!’ 
consequently he doesfnbt become in 4 law the fonof a wife. .V ‘ Forhe, was pro- 
created by an~cutc^ft.;” f he ’.degradation of his, natural' father: is hereby in- ‘ 

. - - .* v ccxxvii J > 1/ J. / - L * V , 

Menu : — Either brother/^ appointed for; this purpofe, ; who 

' deviates'" 


~Z. z z 


; '<•( m ') . 

■ - .. deviates from thfc- ftrift- rule; ^arid ' a£ls' from carnal defire, 

fliall be degraded, as having defiled the-bed'ofihis daugh- 
ter in law or of his.fatherp 1 • 

. ", TtiE i ,ftri& ; rule that,, under, which a kinfcnan, . .or, a 'nian of, higher 
.,.dafs„raifes ; upmalc iffuc. Does it not appear -from' the. expreffion, “ ads har- 
” ing defiled , the bed of his daughter.in law or-of his father/ 1 , that either. brother 
, abovementibnerdj.and no other perfonj docs approach .thewife : -how 'then can 
'-.the (drift' rale be violated, fiiice' bothafe kittfmen ? - and, why is.it (aid, they tbaii 
' -be degraded ?-.,A man of eqnal clafs being mentioned; in, the text.of Vishnu 
( CI.-XXX V), ; cr.a of inferiour cl afs is .excepted p.confequcn tly, ,.if either bro- 

■ ■ ,'ther„: being inferior; rin chfs,- .though: related.- by theifaneral: cake,' ..approach 

thc '.vife, ..Kefis. degraded, Bct Cuccu'c Anri ATTA.cxpounds 'Vnot begot- 
■ten aederding to thodaw,” begotteti.wdthoui. obferying.thc forms'prefcribcd, 
'hfuchraS'Being'fprinklcdtwith clarifiedibuttcf.tand fo fdrth.ie,'“eWho deviates 
ifrom tiie:rulei‘'i ihc'confiders as bearing the fame meaning.' Jit. this mode the' 
a cxpiriTicn,.- 1 .''appbintcd for the .jiurpbfe/’imay'be .fitly taken' in a literal fehfe, 

?..<fi vCCX : XVni; a ■..{■■ ' ;. . 

. .tMENUk^—SpRiflKLXD with-clarified butter/filent/m.the’/night,. 
I'jlflef-th'e’ki’nfmanitlius'appomte'dTjegetonefdn,' buPafecond 
by no', means,- on the-mdoW-ar'chUJ/efs wife: ~ 

;■ i.,V : Tj:.us appcinted y’vtlic ■ form- of appointment is,.“ -heget e . fcn .cn ‘.tl'-b 
woman'jV/or.'raddrefled- to the . woimrv-t .* .of rain; From - that manitheprocrea- 
r.tion ofa fon/'t.. According to this opinion; itrrituft -be 'affirmed that. the pnn-. 

. cipal objcdl/ails;, by the wantof fome formality .fitch .as being/prinklcd with 

■ . •n.larified-,bqttcr-and (o forth.'.-) ■ TKc , principal iobjedt 1 being thus unattained/.it 
/muft jbe examined whether . the begetter'-be degraded, or the ‘don begotten be 
, incapable of .inheriting.?. The -following’ text (hows, that the 1 fon-of i“* 

fliould be obtained through a-kinhhaD.V' * * « « ’ 

•' • ■'/’ \ . v* ^ : .cc'xxixv. , . Y*,,,.-. . . 

• Mr.Ku,: - — .On failure of iflue byi the hulband , : if he be of the 
fertile clefs, the. dcfircd oflsprino may. be procreated, either 

v "■ ‘ T" ' by 


X 2 7S >) 

-by his brother or fome other Sapinda, on the wife, who 
has been duly authorized. . , > 

The brother of her hufband is named m the firft inftance, on failure of 
him, another k’mfman related by the funeral cake.' The defired offspring 
may be obtained by a wife duly authorized by her ipirituarparents, from a 
brother of her liulban'd or from another Sapznda *" Defired offspring” be- 
ing mentioned, if a thild^ufifit for the duties incumbent on a fon , be pro- 
duced, it is permitted to repeat the mtcrcourfe for the purpofc of obtainmg 
fuch a fon as is tolbe defired, namely one capable of his-dutie* Such 1$ the 
interpretation, of ( CuLu/'cABH atta< Confcquently the term “one,” m 
the exprefiion “..beget one fon," mufkfignify one male child fit.for the du- 
ties incumbent, on him— ^ /-» — 

- i v** r ^ a 4 k 

The third twice-mamed woman, mentioned under the title of loans and 
payment,* is different from this woman r however, flic may be confidcred 
as a twice married woman of that dcfcnption, for the word “given/* m 
the text alluded to (Book IV, v CLVIII4), may fignify • entrufted for the 
procreation of a Ton * This fcnle mud be deduced from rezfonmg Crce 
{lie is Hot a woman wilfully libidinous; therefore, being one who had a dif- 
ferent hulband before, Inc mutt faYl within tre dcfcnp'ion of a twice married 
woman, \ ^ < \ t 1 } „ 

*♦ The fecond is the fon of a wife, begotten by a man of equal clafs on 
*« a wife duly appointed’ (CLXXXV), amanof equal clifs here denotes 
one not inferxour 10 clafs According^, the procreation of a fon by the 
holy Vasi sht’ita, for Sauda sa a king Of the folar race, which is famili- > 
arly known from the Mabsbbarata and other works, is vindicated - Allud- 
ing to this, the author of the JOipocahca has faid, * or by a man of fuperioar 
clafs * '*• v 

t 

Vishnu has allotted the fecond place to the fon of a Wife, on the fuppo- 
fition of his fupenour good qualities, as~has been already explained The 
third place is allotted to the fon of an anpcnr~d daughter j for that is fiiown by 
^ I taw ul T"zl it- tnc xa ti»" fcjtth boot It 11 tr.ici ia both T 

the 


£ " ; vCCTX^ii;;^, 5,.; 

M e nu i-t-He/ V who keepsdhe^xeei anci: moveable \ efiate.oMiis • 
; MeceafedhYoihzT,- maintains the widow, and raifeslup a Von . 
, . to that brother/ muft give^to that'fQn ; ; at .the age of jljteert^ihe * 
whole of his brother’s ^divided .'property.' \-j/j ^ 

/ A share allotted. to brbthcnVwjvcs/althqugh they! have no' fans’, is men-* 
r tj'oned by-.VAs i s ht’ha'.(CXVII) j'-jthc. brother, by ^whom 'that allotted /fliare' 
is kept, and by wh^*j^^^d^x^Riaiht«ned^flnd M who begets a { fi>n on 'thati 
widow, muft oeHver .tbe 'property. to him.’>Butj;if bo fon iHall .be born ^ all 
the brothers (haU; ta ^iCa's’jjmhproperlyJ /^Tb^ wSl be'- explained under/ tKsV 
title of fucceflionto :the e{tate’ r of one;, who' leaves y rio' male iffuc.^w- t 1 

. . If, the wifc-cf theeldcft bfother.be ;fo" fituatedf /hall, or ,fhall ,'iiot, the por-i • 
tion of an eld eft fon be; allotted ? ; A/^hc.Mf\ycr is?,-.fijice^lhe^fliare 4 is fet apart/, 
that it may -be ultimatejy,‘’received,by. the n epb eV, ,the‘ precept, delivered in a* * 
text formerly cited- (LX'XVJf i),'rauft be' here' adduced. V BuVif authority. be • 
given in this forrh,t**ra^'up-aTomby/any,'fuitabIe'man/ ,, 'th'en, fince the foiiv 
may. poffjbly .be procreated ‘by another .manV a ,flnre,(hduld' be fct/a^art/witfi ^ 
tbe.portion of a nelde ft j chi Id fa n’d 'if that fliare*; be. kept by anyjaneryounger , 
.brother,' and the ion be’pjpcrpa^ei \by . him, ..ftbVrbe fliaft .take. abJaWotment 
, which incIudes'the.pbVtion’of an eldeft child, htcaufc it had adready. 1 become his. 
Thiis fome lawyersfolve the/queftiori ;j iBurthat is wrong'/for one, -who is yet 
unborn, can have , no veiled tick fandyduringtHe interval;' that; wealth is fimilar . - 
to unownediproperty.. , Thejwifc’s fon , already; b orn; //ca nnat- take the por- 
tion of an efdeft child ; be/ihali. therefore only ,Tectfve.jin/equal -fhare, / But *- 
C ullo'c abh ATT a. CQn ddc'r s'^His text asrelafinghad h’ided. brethren : > confe- . , 
quen tiy, yvhen a fepera't'ed.brotlTcr die^,’ his. property fliould 1 be committed by his 
widow; .who'isindapable of guarding it,.to anyiohe bro t her "ofh c r hu iWd ^pro- . 
creating a;fon nnthnr?widow.:-he mufteive the whole of the, properfv v to that .. 
child. ; . 

' *.■ % i '■ h\ ,J .cv* # ;*• *-*j - v v f*;:; ; " ’ , 

...... t;: y :,.c.cxxx ni. . . y,; - ; : r 

Menu: — Should .a .wife,'- even though/legaliy; 'authorized/,; 
produce.aTon'b_v/thc' j brothcr,,br'ahy ;Other/3/iin^, ofdier • 

— hufband, ' - 


v : 4 -A t 



('' s'yS- )'» 

’’hufband, that foh, 'if’be^ouen-witK'’ amorous* embraces and 
'tokcni of -impure' ‘defire, -the fages proclaim bafe'bbm and 
' 'ihcapable] of inheriting.-' ,J , / 



On this Cullv'cabhatta delivers the following glofs ; if a 'wife, even 
though legally authorized by fpiritual p arents? produce a fon by the brother, or 
other near kinfman^of her hulband; dr by a" man of fuperiourxlafs, .who ob- 
r fares' the'prcfcribed form ofbeing fprinklcd with clarified butter andfo forth 
(for thc*cfrcum&inde$ mentioned are hiere/y xiMaflrativc) ; but-adlsYrom the 
’‘ampulfe ofunchafte defireV'that fon’is incapable 7 of inheriting, ‘and is bafeborn; 
for he is not'competent to perform bbfequies and take the heritage; in fa ft he 
is begotten by an adulterer.. But fuch a fon, begotten without amorous embraces 
and ! tokens^f j: \a\^\x.xe‘ defire* , is capable of inheriting. That ^is declared by 
N aVxda } “ Averting his face from hers, and fhunning the 1 cbntaft oflimb 
with 'limb, ‘For the fake of offspring* that the family may>be perpetuated, and 
’ not through amorous dcfire." * •« That i\\e family may be perpetuated;" in that 
family ^ Wherein that future fon will Hontinne and perpetuate >t her ace, or where- 
in that wohfan ^witt remain. /The , mining is this ;i ,one fruit of a wife is 
- connubial j oy, another is 'male i/Tue' f ns declared in the Called purdrta; \ u a wife 
affords cocmubkdjoy and male iffue:*’ fince progeny is of courfe fuggefted by the 
fmgletcrm of connubial jay, male iffueis ag^in exprcfily mentioned by way of 
allufion tohhc fon legally brgolten.cn thd wife of another and fo forth, and for the 
purpofc of fhowingthat the a£l mtift be free fromatnorousMefirc; the brother of 
a hulband, andothersadling&s iubftitutcV muff not -take that fruit which con- 
filkfm connubiarpltafurc/ Ifor tliedaw does not authorize it: they mufti'll/ 



-not Icgaily; authorized' by-lplrifual parentSjproduce a /on by the brother,- or 
any other, fsp'S!a -,o£ : het huiband,' that fon is begotten through impure de-' 
£re &c.” —'Their expofition is wrong,. for the text would vain repetition 
of the following. V '.I'l-i:-'" 1 ' 



t •■orr;a'.r„ : c-rff..' CCXXXIV.,-..' 

■Menu : — The fori of a wife,’ not authorized toriiave ifiue by, 
* 'r another,' and the ; fon., begotten, by^the'brothervpf the huf*> 
‘ ,; band, 'on aiwife, who: has. a : fon ithen^living^are bothain-., 
’ worthy-of the'heritagej one being/, the-;.child: pf;an adiil-i 
- ■ terer, and the;otherrproduced,thfought-:rnere'luft;-’,-";y .. ... 

'.Born in lift bc/confidcrcdas Tons ofadultcrers.iand produced, through 
tnercluft;*r\r.Others>ifoilqwing the.’glofsdofi.CotLu'c ABHytT.t a _ on '■*, text, 
above' cited. (CCXXVI);dcbnGder the-.patticle, a j ,c ° n n r ft: v e/. 3 n d 11 n 

terpret theyext (CCXXXni)irfhou!d a-wife," even though duly authorized, - 
produce a fon hy ‘ariy/otherj/than a" brother; her.hulban’d ./tJuit 

fon is begottenithrough impure deBre." :Tp conclude, 'the fa gc,, proceeds to 
■mention a pitticulif.rule/concerhing'the'fon'ofa tyife.;"', ■■ij.-C^j.iir.'iiSricv'i 

; ; ' •' - 7 ', , ,. \ 7 t;^.ccisxxv. ^ 7 : v 7 : ’ : ' 

■ M enu rB ut ' the'fon ‘•/chaffy begoften on-awife,' authorized for 

thef.purpofey. bcJortiMrttioniafiTnkyf.:yrihtT}V,in'>aU refpcBs, 
-■-'■ -if he fe-’iiitiwusiaff karn^fi'fsjf fonfbegotten by^e.-Kuf- 
'•;d'-=h r arid ! yf'fthcein>iftdrit^-th'e‘.feedandyHe. produce, belong' 
right 'to the'-bwnerof 

! {• 7 ; .i ' "j l i IVti'jzV I '.'//• J} ,T £/* '-’^w V.b‘4 ^ - -'-f, if n 

. r. «« -OHi&ffm/a ) ‘i”l on fuch'irwifa^ Jawbone of in - 

' feriourclafs t o the p ro creator : ■ or related toJhijiivwithiii4the,deg;ree. ; ofaj/^w7f/j i 
•'and to wftom he fb6 tv 3^d aefr^ fp e being fpririkleW 

1 £ b forth? ’f Orfh'e lehn: ^/r^>-maj' 7 bc- taken dnTanother ' fenfe.Qf.the; feven {h • 

• cafe, -as inythe exampleT'lf there .be weilth' therc is eafe j* ' ■ and.the fpife.fs, 
if the circumftances required by.the law - do ttift.o'A • fdh'fob ego t te ri may Jn - 
herit tbs property (for , thatmufl be fuppliedin the text), like a fon of the body^ , 

' ‘ * I^hink’iVnnnetiirarjr to'alUr'lhe twna*tlOT JfH* ^ ^ 

commentary. See Mirny Chapter^, v,r 143.- . j ' , 

, , — T. v - begotten- 


(' 2?S- )'■ . 

' hufband, that fon, if ‘begotten -with {amorous • embraces and 
' r tmtns of -impure -defire, -the' fages proclaim bafe 1 born, and 
'■ incapable' of inheriting. * lV r. " *’* /- ■ 

On this Cullucabhatta delivers the following glofs : if a wife* even 
though legallyauthorized by fpiritual p artnts* produce a fon by the brother, or 
other near kinfman* of her hufbindj or by a man of! iuperiour clafs, „who obi 
ferves the ’preTcribed form of being fprinklcd with clarified butter andfo forth 
(for the' circumfhndes mentioned are merely illiiArativc) ; but -aftsVrom the 
"impulfe of unchafte defire,* that fon is incapable of inheriting,* and is bafe bom > 
for he Is not' competent to perform bbYequies and take the heritage: in fa& he 
is begotten by an adulterer.* But fuch a fon, begotten without amorous embraces 
and fokens'ty’x mpure^defirdj is capable of inheriting.. Thattis declared by 
Na'redaj gt Averting his face frdm hers, ‘ and 'fhunnirtg the' contact oflimb 
with limb,* 1 for the fake oT offspring,- that the family mayibc perpetuated, and 
not through amorous defire.” * “ That tile family may.be perpetuated)” in that 
family, whefein that future fon tv ill Continue and perpetuate' the race, or where* 
in that woman ^will remain. .'The -.meaning is this:i c one fruit of a wife is 
connubial joy, another is male 1 Hue, "as declared in the Caltca purana; j 4 ' a wife 
affords connubialjoy and malcifiiier’^fince progeny is of courfc fuggefied by the 
fingletcrm of connubial joy, male ffiue i9 again exprefily mentioned by way of 
allufion to*the fon legally begotten On the wife of another and fo forth, and for the 
purpefeof (bowing that the act rauft be free from amorous, defire: the brother of 
a hufband, and others aGing as fubftiiutes/muft; not take that fruit which con- 
fifis in connubial pleafurc; Ifor tlie'Jiw does not authorize it: they mull 'only 
feek that fruit, which confifls in male’ofispring. r Cpnnnhul pleafurd is a certain 
mutual relation of hufband and wife; it is excited by the contadt of mouth and 
limbs: hence, fincc that 5 pirtlcul*r flaie, w hich conftltutei connubial pleafurc, 
mufl be avoided, it follows that xherontaG of mouth and limbs mu ft be fliun- 
red. That particular flztc unavtid'd becomes the caufe of. degradation ; hence 
a fen mould be procreated in a legal mode ; a man pfinfepour cbfs and fo forth 
rrufl in this c*fc be manned, at a thriftl related within the degree of a 
a» d tl c hkc is avoided in comraGinr a marriage. , Such « tfce'hur. 

nerfome the privat e end explain the text. «♦ fbould » 

r c* 


* L<t iVjT.cxLvitt, 



‘ •’-,' -■ ' ■ 

not legally; authorized by-fpirifual pan-nts.piqduce a fon by the brother/ or 
' an y other ^«a»,-.of-it'erhunjand, ' that' fon is begotten .through imphrede-' 
fire &c.” Their expofition is wrong,. for tlie text. would t^a.-vain repetition 
of the follbwjng. . f Xvi.-/' ' •” " i ; . '■'}■■■ 

• •.?',4t ; nTdsV,. t '.’.CGXXXIV. V V 

•Menu The’ fon of a wife,-’ not authorized to; have iffue h y,. 

- another,' and . thedon .begotten, by ;;the, brother, of the huf-> 

• ‘ ; band, f on a? wife, whothas.a-.fon thenyliving,;.are both.un-', 

■ worthjt-of fhetheritage,;- one being. -.theichi/d' of;an aduh} 

• terer, and the'.otheriproduced .throught,;niere,luft:-.-":.;J , Z ; 

! ; ;',‘vi't:, X-i-ttLa.fre-jjC <■ 

* " BoTn mutt befcohiideredeas Tons or-aduUcrers.-apd produced, through 
merelufttf.tr.OthcrshfolIqwing tire glofj,-; of, Cbr-Lt/c A s UA T.T A on -a, t:St 
above’ cited - (CCXXVl);'fcbnfider.the.-.particIc (.vaj/zs connective, ; ; and>;inr: 
terpret the < text:(,GCXX5UII);cflibuB;a wife/ even thqughduiy authorized, 
■produce a fon hiy any. other, .‘tlinn a'brotncr; 6ufapiriZ:.o{ her.huiban'df'that <• 
fon is begottentthrough' impure -d'efirc. ; Jo cbndude,'the..,fage,'procecds”to 
-mention a psTticularrule'-'concerning.'th'eYonpfa wife.;’, 

: : ■■ -.' • •>_. -.-..v '-'hyjvK, CCXXXV . ..V - . ’ 

- 'Menu :’-4b u T the < fcvrUgally begotten onawiffe, 'authorized for 

.1' j ■' .r A* j r_ J i. *. Jj ' l 


•-•band 1 ];;': 


■feriourClafs to the proc'reatoric'f related tohifniwithihjthetdegrepdf aj^tWu, 

and to whom hefhbi^fdoehi'ipeay beingfprihkie'd with;darificdihuttenand 
‘ ft forth. : 7; J Or)h‘c termYrc/raj may'be. taken :inTanotber'fenfe.<if.tb.e;feventh . 

• cate, tas in -tKe exampleddf .th^.beweate'theft is cafe •’ and .the fenfe.is, 
if the circumftahces required by the taw ddexitl.u'A.fdh; fd begotten tmay.jn- . 
herit the property (for that mutVbe fupplied in the text),'like’afoa of the body 



of the hufband and the like. In, the compound term, which Ggnifies fon 
of two fathers (tkaipitd) i' the regular fuffix is omitted, 'Mot -being indifpen- 
fably requifite after. compound words.- He claims defeent from' the 'origi- 
nal flock of both', ‘tbs word “ obfequics’?- Ggnifies rites performed in honour 


t 

of.anceftors.’ 


s performed in honour 
: The Retnacara. 


. ' ■ ccxxxviiiffff'; .■ 

Ya'jn yawa l c y a- : — T h e fon begotten by one,' who :Has no 
• male iflue, on the wife -of ; another,, after due authority 
given to' him, .i^confidered, as. heir, to both,, and - fhall 
■prefent the' funeral cake, to both fathers.., ..... - ■ ' 

. ;-<»•:} : ccxxxjx. , . .• • ... ' 

produce. of. feed, fown in the field of too-, 
therewith '.the pwncr.Vpermiflion, is confidered as belong- 
ing ; both_-tqjhe c pwner of,the/eed and to the proprietor of. 
the foil. -'V - 


- ‘ -i’j- COX L... .... . 1 \ ’ 

Sanc’ha and Lic.’HiTA.:— ^THE'.fon of.ANCiRAs has .declared, . 

that. the offspring belorigs.to him .whp .married ;the -rad-; 

>' ’ ther ; fbut: LJs'anas holds, -jihat the produce of :feed, - which 
is Town’ with the confent both of the owner of.), the ~ feed; 
and of the owner, of- tiic .field, . is fliared by both./: " 

Two .opinions areuiclivered-by SANOjiAsird I.lc’mTjt.' ss cfpoilf:d by 
tsvo different legiflatorsrii The religious-, cerentony. relative -to .the. mother ■ 
confifts in taking. her hand. in. marriage; toiiiin.-who has done -fb, -namely 
to tile owner 'of the.field,.. belongs the offspring procreated by .another.. So 
A'ngirasa *.has faid. - According to his, opinion, ‘this offspring does nor 
belong to the'or/ner oi; tli e. field,!. Whatever- feed is Town, its -produce, or. the 
offspring, ; whicli, is ;finriiar.to-produce,,iS'.ihared by both, - that is;- belongs 
both to the owner of the feed and to the owner of tile field. .Satfays Lis An AS, 
preceptor of-thc Daiijrar,:arA~ regent of.lhe .planet Venus., . ... . 


fen of Arcism.. 

■ •- +ii - - 


CCXLf. 
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_ •*> 

begotten b) the hufband on his own wife. ^Whofc property (hall he 
rit, the hulband’s, or the natural father’s ? In reply to thisfquefhon ♦* 
adds, *• fincein that cafe the feed and the produce belong of right 
owner of thfe field ” The proprietor 5 o£, the field becomes owner 
feed, becaufe he begged it hence the produce belongs r to him 
does not one, irregularly begotteri~on a wife duly^ authorized, beL 
the owner ofrthe field Therefore docs life fage ttdd, li of rights’ 1 
lawfully begotten^ but one irregularly procreated is not lawful lflue', 
though connected With the owner of the field,, he is not confideri 
hisfon, for he .is incapable of filial duties ^apd jIVIenu had proper)) 
in a former text,;" the feed belongs tothe landowner. V 

— y. “* U 

v V -T 

4 j- w 

> / CCXXXVI. , -.-V 

Menu .—Whatever jman? owns a field, if feed, ccm*. 
into jt, by water or wind) {Would 'germinate, that feed 
longs to the lindowneri^tbe. niere fowetl takes not 
fruit. "/ - ' - ' 1 ' -J •• 


As feed, fuch as com or the like/ being- brought by a ftream of nai 
current of wind, and falling on the field of another, produces a crop bid 
lrgto him, fo feed? or I'eminaljuiccs^broJght by intreaty or the like 
falling on the field, that is, the wife, of another, rat r es a fon belonging 
to that other.” , . , , 


CeXXKVII 

Bi,UDHA'vAS\' — T he fort begotten by.anothcr on 1 hr 
of a man dcccafed, tmpolcnr, or diftempered, a fit 
authority given lor that purpofe, js (lie lawful Temp 
wife - ,1 


e. He is confidc-ed as the foil of two fathers, claur 
families, and may perform the obreqmcs and take 
tllagc of both lathers. 


Tut co l^tijUi.n u, * 1 1 *■ foa b*£Q tea hj ano'h-r,* much b) 



. ' - ■ - .(• sSj } • 

' to obviate -the -doubt whether this fon docs not belong to both, .fince he is 
born of the wifef and begotten by the brother of her hufband. This is- true, 
bscaufc (he is not independent: the wife belongs' to the hufband alone ; and 
therefore -offspring, obtained through her, belongs exclu lively to him, 

. - Is it not fuperfluous to diftihguifh whether the hulband be alive or dead ? 
for a* woman is bound by the obligation 'of dependence on her hufband, even • 
after, his deccale; elfe, a widowmJight’conneft hsrfelf with^anyman - (he 
pleafed, ftnee no one could oppofe i(7;iTt fhould not be obje&ed,,that"a wi- 
dow is reftrained from fuch-cohduft, not’ through her dependent' condition, 
but by the dread of vice :' cjfe '(if ‘•ieomen were net refrained by afenfeof duty), 
what Ihould - prevent' an -unmarried girl connecting herfclf with a‘ ftrahger ? 
The cafes are not parallel; for, ; in the inflance of an unmarried damfel;; there 
is no perfon, who can’authorizfe for, incontinence. -The' feeming difficulty is 
likewife reconciled upon this principle. . 

The text is rea'd na d\tya mujhyayafi am > nottheiflueof two fathers, inflead of 
dwyamuOydyanam.Akut of. two. fathers. ' He, ' by whom the feed is /own, is 
in fo far her lord /< fbriihe ha? no rW hufband.- • Confequently, after the death 
of her hulband, 'fince, there can be no compact, that the child lhall be fon of 
both, the offspring does not belong to both. But, during his-life, it is poffi- 
ble that fuch. an agreement ftiould.be made. . >rWith * a wiew to this/ the 
legiflator fays ‘‘- during nhe life of :.her hulband.’ 1 -The negative muft 
therefore have r becn inferted through* negligence,-:- According to - the-Rr/- 
tiacara, “.fome”.- is ;conne^ed ,with-.‘-‘ confjder.’V The fon (that is, the 
fon of the- wife’s- fon), . when .offering the fecond' ball of- rice- to his pater- 
nal grandfather, lhall celebrate both . anceftors with each ball,. :In offering' 
the third cake to the paternal great-grandfather,- the Tons ion - (that is, the 
grand fon of the .wife’s fon) -lhall celebrate, both anceftors.'. • ' * ; 

Ricid interpreters confider the exp rcfI > on “during the lifeofher hu^bond ,, 
as merely illuftrative. . They read the text Tat day a mujbyayanam, and explam 
it, that Con of the vrile th\i$.proi'Acc'i-, -ferae catthdec as fon °^ nv0 - 
. fathers.- AVhy ? --Becaufe/A* bufbandis.noX independent (for fo r Jbeyi*i*** 
the text mull be fupplicd). The, r^fon-of his wanting ia-czcn cl ‘ c ^ 



( *80 
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Ha'bi'ta : — The fon of the wife, begotten by another during the 
life of her hufband, fome confider as fon of her hufband alone , 
becaufe {he was not independent; but one begotten after hu 
death, they confider as the ifiue of two fathers, becaufe the 
feed n as not fown by her hufband • for foil bears not fruit 
without feed, nor does feed germinate without foil. 1 hey 
confider him as the offspring of both, becaufe both appear 
to contribute to his birth among thefe, he is originally the 
fon of the procreator ; let him offer two funeral cakes m 
the facrifice to progenitors, and celebrate both fathers on 
each cake: his fon Jhall name both with the fecond cake; 
his fan’s fon, with the third; and thofe remoter defendants, 
down to the feventh in defeent, who wipe off the nee with 
roots of ettsa, fall make this offering for the fake of both an- 
ceflors in each of three degrees. 



( ) 

to obviate the doubt whether this Ton does not belong to both, Cnee he is 
born of the wife, and begotten by the brother of her hufband. This is true, 
becaufe (he is not mdeperdent the wife belongs to the hufband alone , and 
therefore offspring, obtained through her, belongs exclu lively to hito. 

Is it not fuperfluous to diftmgmfh whether the hulband be alive or dead $ 
for a woman xs bound by the obligation of dependence on her hufband, even 
after hi9 deceafe, elfe, a widow might conned herfelf with "any man (he 
pleafed, (ince no one could oppofe it Tt fhould not be obje&ed, that a wi- 
dow is reftrained from fuch coriduCl, not through her dependent condition, 
but by the dread of vice elfe (if women •were n n t reftrained by a fenfe of 'duty), 
what (hould prevent an unmarried girl connecting herfelf with a (tranger ? 
The cafes are not parallel , for, in the inftance of an unmarried damfel, there 
is no perfon, who can authorize her incontinence The feemmg difficulty is 
likewifc reconciled upon this principle. 

■» 9 

The text is readflrt diiyamuJhydyaHam, not theifiue of two fathers, inftead of 
dwyamufhyayaiiam, iffue of two fathers. He, by whom the feed is /own, is 
m fo far her lord , for Jhe has no real hufband Confequently, after the death 
of her hufband, fince there can be no compaCt, that the child (hall be fon of 
both, the offspring does not belong to both But, during his life, it is poffi- 
ble that fuch an agreement fhoilld be made With a view to this, the 
Jegiflator fays “ during fthe life of her hufband.” The negative muff: 
therefore have been mferted through negligence. According to the Ret- 
nacara , “ fome” is connected with confider " The -fori (that is, the 
fon of the wife’s fon), when offering the fecond ball of rice to his pater- 
nal grandfather, fhall celebrate bath anceftdrs with each ball In offering 
the third cake to the paternal great grandfather, the fon s ion (that is, the 
grandfon of the wifes fon) fhall celebrate both anceftors. 

Rigid interpreters confider the expreffion “during the life of her hufband’ 
as merely illuflrative. They read the tex* OTa* d&ya miljbyayan a m , and rep?* n 
it , that fon of the wife, >who is thus produced, fom- confider as of two 

fathers Why ? <Becaufe the bujbmd is not independent (for Co, they bhtn 
the text muft be fupplied) The rnfbn o‘ his Minting m^epen’ci e is 


( 284 ) 

fuhjpmcd ; becaufe the feed svas not fawn by him. In anfworto the quef. 
tion. tf the feed be more eBaciam than the fit!, mud: not the produce be- 
Ion" t° the °wner of the feed alone, not to theoivner of the foil ? but, if the 
foil preponderate, mitli not the produce belong to the owner of the foil 
alone, not to the owner of the feed ? the fage fub]Oins the argument, on 
which tb e produce may be held to belong to both , “ for foil bears not fruit 
11 without feed &c ” The contraction of the fcnlence refers the word 
«. con fidcr ’ to the word “ fome " V Procreator” alludes to the h.ijbsni 
ahtavtmg of spring by means of his -wife conflicted as bis field , and to the na- 
lma l father obtaining tffite by means of feed. “ Celebrate both fathers on one 
pahe,” ysafecondarycafe. The term ufed in the text ( trln achacjhana ) fgm- 
fies for the fake of ioM fn each of three degrees. Na'reda and 

Ca'tYa'yana have noticed both cafes. Their text has been already cited 
(CGXXXIX repeated at v. CCXLV,). 

CCXLII 

Ntv'reda: — The fon of two fathers fhall feparately offer the 
funeral cake and water to both, and fhall take half a 
fharc out of the eftate of his natural fathet and another 
half fhare out of the cflate of his mother’s hulband. 

From the word “ feparately, ” it appeirs, that tw o funeral cakes flwll he 
olfcicdto two fjthers. The order, in which they (hould bo oflcrcd, not 
being mentioned, is optional. It is obferved in the Retndcaia, that tins re- 
lates to the cafe, where the natural father has a fon begotten in lawful wed- 
loch, and the hulband of the mother alfo lias by fume means obtan e I nia Jc 
ilTucby himfclf begotten Iiuta fon of two fathers (lull take the whole pro- 
perty of both Others, if they lease no other Tons (CCXXXVII). Tim > s 
illufirated by the following example. 

CCXLII!. 

Funitae cakes mud he offered to both fathers, and both 
names be ptoclatmed with each cake; three balls of rice 
fhall be offered to frt perfons; he, who does fo, errs not. 

fir 



The Retracara 


He commits no offence 

The mveftfture and otKer ceremonies muff only be performed by the. luff- 
hand of bis mother , for he is claimed b) him as a fon. This child derives 
a family nam' from the primitive ftockof both fathers, for Baud havasa 
fays, he claims bothfanuh“s (CCXXXVII) In the triple fet of oblations* 
to be offered by him, there fhall be tuo paternal lines, fay thefe rigid inter- 
preters , for it is ftmiiar to the double let 

t t 1 

An apparent contradiction here occurs between the texts of Baudha- 
yana and others, and thofe of Mend and the reft It is thus reconcil-d 
by Cbane>es%vaxa if the husband's brother, or other perfon, appointed 
to r«ife up a forv to th“ hulband, have male iffue, then the fon of^the wife 
belongs to the hulband aldn-, not to_,the natural father Bat, "if he pro- v ” 
create the Ion, ftipulafing by fpecial compa£l, % that “ the child fhall m this 
world equally belong to both of us,” that child fhall be fon of both. Menu 
himfdf makes this evident > 


CCXL1V. ^ 

Ivln'JU — But the owners'of the feed and of the foil may be 
confideredin tins .world as joint owners of the crop, which 
they agree, by fpecial compact m confideration of the feed, 
to divide between them. 


“ Bi fpecial compact , by an agreement m this form, "the crop, which 
thill be produced thall belong to both of us ” Amera Hates the term 
(abkyufajama) as fynon) mous with compaft or agreement 

CCXLV 

C v tv a yawa — The produce of feed fown in the field of a- 
nother, with the owners permtfiion, is confidered as be- 
longing both to the owner of the feed, and to the owner 
of the foil. 

* \stJ'-se hi a 'this e. joycus c-cafiocs ia -h nine bal t of nee at- o3«r&I <o th tether 
patero 1 £ a dfatl r and great gr* i r tl-er to the cuteraal £«..£& v r gr-3t gra-fatH^r 
gr*at gra_J f at er to t- as % pater— 1 *> a * P* ersalgrea graadfl l cf T 

4 C Vrinas- 
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Vr i i! asp At l (CCII), mentioning with fcorn t!ic fon of a wife and the 
reft, bccaufc the mother is linf-ithful, alludes to the fon, who is generated by 
a wife and brother proceeding with amorous blandiftimcnt, in oppofitionto 
the condutt prefcribed The fon fclf-givcn is included by him in the dcf» 
cription of fonsrcjc&cd or of thofc, nho ate made by adoption . 

crxLvi 

Vrihaspati — But other fons, namely the fon of the wife 
and the reft, fhall refpe&ively fhare a fifth, a fixth, and a 
feventh part, 

** The fon of the wife and the reft/ namely the fon of the wife, the fon 
of a young woman unmarried, and the fon. of a twice married woman, ftiall 
refpcfhvely ftnre, in the order m which .they arc mentioned, a fifth, a fixtli* 
and a feventh part The Retnacara* 

Ha ri'ta direQs, that an eighteenth rart {hall be given to the fon of a wife 
begotten by a hinfman ^CCXIX) , the Brabn e pur an a allots a third part ttf 
him (CCXVII), andSANC ha and Lic'iiita diredt anotner diftnbution 

\ 

CCXLVII 

Sanc’ha and Lic’hita- — Three ihares fhall be allotted to 
the fon of a wife begotten by a hinfman and to the fon of 
an appointed daughter , and one to each of the reft/ 

The form of diftnbution muftbe underftood m the mode already ex- 
plained in the preceding fefiion If his bnth and cci duB. be irreproachable, it is 
agreed by all, that lie is heir to his adojtnc father and to hinftnen But 
the fon of a wife, begotten by a htnfmm without due authority, flnll on b 
inherit the eftate of his natural father (CCXLVIII) Such a fun is the 
fame with the twelfth fon defenbed by Vishnu (CLXXXV) 

ccxLvur 

If a fon begotten in lawful wedlock and a fon of the wife hc-^ 

• rhe 1,5 worJs arc Jtrc fa' oiafd, lo comjtcte tl c text, ai I foil u cneJ in trctl cr j* •»« *" 

* * gotten 
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gotten by a kinfman contend for the fame heritage, let each 
take,* cxclufivcly of the other, his own father’s eflate. 

It fliould be remembered in this place, that if the iflue of one, who 
has conduced htmfelf in flrift conformity with the law, happen to be a 
female, ihc fhal! belong folely to her natural or to her adoptnc father, or 
jointly to both of them, according to the agreement tLiy bn: made toge- 
ther: as is fuggefted by the rcafon of the law. This brief, expofirion 
may fuflicc. , 

* Th- n't hemiSich u «crd for \rcri th- fc""* w th a tei* of Mrxc Chapter o, r. tgt } bat tV C l* 
b'ciitjch «!iCer>. T, 
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SECTION V. 

ON THE SON Or CONCLALED BIRTH. 

He i$ foutth in nnk according to Ya'j%\ awalcya , for, immediately 
after defcnbmg the fon of the wife as third m rank, he proceeds to mention 
the fon^of concealed birth 


CCXLIX 

Ya'jnyawalcva .—A malf child, fecretly brought forth by 
a married woman in the manfion of her lord, is confidered 
as a fon of concealed birth. 

The purpofe is to thou, that, on failure of other male itfue, including, 
the fon of the wife by a kmfman , the fon of concealed birth (hall take a full 
fhnre, although there be i fon of an unmarried girl, a fon giten, or the 
like, and the reft fhall take the portions allotted to them by HaT, ita 
and others (CCXIX) “ Secretly fo that it is not known tvhofe child 
he is. 


CCL 

Menu: — I v whofe manfion foever a male child fhalJ be 
brought fot th by a married woman whofe hvjband has long 
been abfcnl, if the real father cannot be difcoveied but if it 
be prohabh that he was of an equal clafs, that child belongs 
to the lord of the unfaithful \t tfe, and is called a fon of 
concealed birth in his manfion. 

Ir it he judged from any crrcumftanccs, that he was not begotten by a 
man of tnfenour clafs, and if the true father be unfufpeaed, he is cilled a 
fon of concealed birth, nnd belongs to the fune dais with his mother and to 
tl efame family with her hufbrntl, and perpetuates his race Such is the expo- 

fition 
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ftion appro\ed m the Retnacara It being mentioned as a reafon why he 
belongs to the fame dais with his mother, that the true father is unfufpeft- 
ed, it is thereby intimated, as the opinion adopted in the R«tnacara, that 
the legitimate fon of a priefl, b) a Cjkainya wife, belongs to the facerdotal 
tribe Ihis mode of reconciling the apparent contradiction between the 
texts of Ya jnya'Walcy a and that of another jegiflator is liable to objec- 
tion the firft, /after premifing, that thefon of a pneft by a woman of the 
military clafs is call-d Murdbabaji la,* and fo forth, adds, 4 ‘ from a mer- 
“ chant, by a woman of the fervile clafs, fprung the Carc~a , this rule is 
“ usdamcd ro rtgird -to -roamed women ” the other exprtffes, “men of 
mixed clafles perform rites during feafons of purity and impunity, in the 
fame form which is praflifed by men of their mother’s tribe * But Col- 
ldcabhatta mentions, as the fon of a married woman, the Parasiva , 
another name of the htjbada^ or fon of z.iBrahnnna by a a , but has 
faid nothing esprcfsly on this point He fhows, however, that, if the 
father be known to be equal in clafs, but the particular perfon be unafeer- 
ta n°d, the child is called a fon of concealed birth Equal m clafs here fig- 
mfies not inferiour in clafs , for that agrees with the Retnacara , and is 
confiftcn f with reafon 

If the natural father t>e known, and if authority had been duly ‘given td 
him, and he violated no par ofthe form prefenbed, .fuch as being fprink- 
Icd with clarified butter and fo forth, the child is called the fon of the Wife, 
but not uni efs aulrority had been given in this lafl cafe lie belongs to the 
procreator alone as already mentioned Js not good argument wanting to 
firow ash) he 'fhould be called the fon of concealed birth when the real 
father is unknown but not fo called when the procrcator is afccrtained l 
It ihould not be anfwered, if a known perfon procreate a fon without 
authority given for that purpofe, the child belongs to him alone not fo 
this bvjband That is denied by MenU (CCXXXVI) If this difficulty 
bepropofed, the mJM is, legiflators are not liable to fuch reproaches 
In fadt, this and o her texts (CCXXXVI &ci) allude only to thefon of con- 
cealed birth, to the fon of the wife, and the like ^ Elfe, the fon begotten 
b> a known perfon, without authority for that purpofe,* \ ould be another 

fon 


* Th fame with the Mardbabbja la of Miw T 
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fon of a fimilor dcfcription with the fon of the wife Nor is this reafonablej 
for Menu has provided ngainft it (CCXXXIV). It fhould not be 
affirmed, that he may belong to the hufinnd of his motiier, although ins 
right of inheritance be denied The difficulty vanifhcs, if he may fulfil 
the duties of a fon towards his real father (as a daughter’s fon towards his 
own father J, although he belong to the hufband of the wife. Nor Ihould it 
be affied, what proof is there, that he may difclnrgc filial duties, 
fince the twelfth fon, mentioned jn the text of Vishnu (CLXXXV), is 
explained in the Retnacara, from the concurrent import of the texts of Va- 
SISHt’iia and others, as figmfying a fon by a ''SO dr a He is defcribed 
by v Apastamba as fon of his natural father 

CGLI. t 

Apastamba : — Let cautious men guard their offspring, and 
fuffer not the feed of a ffranger to be fown in their fields. 

0 A son belongs to his natural father, the wife deem fuch 
offspring ufelefs in another world/ < * 

From the mention of another world, it appears, that the child is, to 
his natural father, ji fon capable of performing for him fuch rites as 
refpedfc another world The meaning of the text is this , cautious men, 
.or thofe, who are not hcedlefs and negligent, guard thei^ offspring, their 
fon, and fon’s fon, and the reft, and they are careful that the feed of a 
ffranger be not fown in their fields, meaning their wives ^He fubjoins the 
reafon , becaufe the fon belongs to his natural father and is ufelefs to the 
hufband of the mother in refpeft of another world. Such is the expofition 
approved in the Retnacara v 


CCLII. 

Menu* — They, who are acquainted with paff: times, have 
, preferred] on this fulyeft, holy ftrains chanted by every 
breeze, declaring, that “ feed mull not be fown m the field 
of another man." 


2# 
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2. As the arrow/of’ that hunter is vain, who fhoots it into 
the wound, which another had' made juft before in' theaii- 
telope, ' thus inftantly perilhes the feed, which a man 

" throws in the foil of another': . 

■3. Sages, "who know former times, confider this earth 
fPrit’hwiJ as the wife of king Prithu; and thus the)' 
pronounce cultivated land to be the property of him, who 
cut away the wood, or who cleared and tilled it ; and ' the 
antelope, of the firft hunter, 1 who mortally wounded it.' 

4. Then only is -a man perfect, when he confifts of three, 
perfanszmitcd , his wife, . hiriifelf, and his fon ; and thus 

'■ have learned Br'dhmanas announced this maxim: “the 
hufband'iseven.one perfon 'with his wife,” for dll dome/lick 
and religious, not for all civil ; purpojesi ■ • - 1 ’ . 

5. Neither by faleviior ’defertion’ can a'wife be releafed 

from her hulband: thus we fully acknowledge the law 
enabled' of old by the lord of creatures. ■ ' 

•6. Once is the partition of van inheritance made; once is 

■■ a- .damfel ' given in 'marriage ; andj once does a man fay 
“ I giVe thefe ' three -afe, by good men,- done once for 
all and irrevocably.' ' V- '--'- " " 

7. As with cows,’ mares,' female’ camels,' Have girls, milch 
buffalos, fhegoats, and ewes, it is vnot the owner Of the 
bull or. other father, ■ who owns the offspring, even thus is 
it with the wives of ^others. 

8. They, who have no property in the -field, but, having 
grain in their polfeffion, fow it in’ foil owned by another, 
can receive no advantage whatever from the corn, which 
may be produced. 


The 
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irt&ed. As partition of inheritance among brothers js made once only, 
and rauft not be repeated to fubvcrt a former partition without a fufficient 
ciufe, and as a man once only fays ** I give,' (and confequently a thing, 
which lias been bellowed on one, ought not to be given to another,) fo a 
damfcl is given by her father once only and to one bridegroom. It follows 
of courfe from the maxim, once only does a man fay, “ I give,’ that a damfel 
can only once be given, is it not a vain repetition to add, “once is a damfel 
bellowed m marriage? ** CuLlu'cabhatta replies, it is incidentally 
mentioned that chattels in general are once given, and partition of inheritance 
once made, the fingle gift of a damfel being the fubjeft of the text, it is 
repeated 1 this text intimates, that the offspring of a woman firft given to 
one man, and afterwards obtained by another from her father or other rela- 
tive, belongs to him alone, on whom, (he was fuflbeftowed. The fubfequent 
text (CCLII 7) is plain, and the Jaffverfe contains a comparifon The im- 
port of thefe texts is particularly explained und^r the title of duties of man. 
and wife the literal fenfe is here exhibited, for Menu declares, that the 
produce belongs to the owner of the foil 

It fhbuld not be argued, that thefe texts relate to the txprefs appointment 
made by the hulband for the fake of obtaining i(Tue Were it fo, it would 
follow, that, in the cafe of a daughter appointed as abovementioned, her 
fon would be confidered as the fon of her hufband and the comparifon m 
a former text (CCXXX.VI) v<auli be unequal If this be alleged, fomc 
reply, * in the cafe of an appointed daughter, th- damfel is given to a 
1 known perfon for the fake of railing up lffue to ber father himfelf, in the 
1 cafe of one, who ufes bis v'fe himfelf, there is no delivery of her for 
* the fake of obtaining mile lflue , fuch is the difference * 

CCLIII. 

Menu : — They confider the male lflue of a woman as the 
fon of her lord , but, on the fubjecl of that lord, a dif- 
ference of opinion is mentioned in the Veda, fomc gmng 
that name to the real procreator of the child, and others 
applying it to the married poiTeflbr of the woman. 

4 E 
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Ti t meaning of thefe texts is fubjomed as the arro v is vain, which 
is hft {hot into the vacant wound of an antelope already ftruck by another, 
(the anHope not being thereby gained, becaufe the firft hunter, who mor- 
tally wounded it, is alone entitled to it,) fo tint feed is loft, which a man 
fow s in foil already owned by another , for he does not thereby obtain the fon 
produced , but the hulband alone has a right to the child boi n of bis r vife If he, 
avho enjo) s the woman, abfplutely take her, to vv hom does her fon belong ? 
To this queftion it is anfwercd, the right is null, fince {he had been alrea- 
dy taken by another fages conlider this earth which became the wife of 
Prit’hu, as wife of him alone, though fubfequently poflefled by other kings, 
fo that woman, who has been already efpoufed by one, and is afterwards feized 
or enjoyed by another, b“longs to him alone, uho firfl efpoufed ber In 111 e 

manner, cultivated land, or ground tilled for corn or the like, belongs to him, 
who cleared the foreft and^extirpated the remaining trees, of which the trunk 
and branches had been felled, not to him, who fubfcqu A ntly tills the foil 
and, in like manner, the antelope becomes the property of h.m, who fecured 
pofleflion by mortally wounding it, not of him, who firft feizes the dead 
animal and runs away Still may not another become owner of a w oman, 
as of anv oJicr things by purchafe orphe like The lawgiver fubjoins in 
anfwcr with the grounds of it then only has a man dpc weight, •sih « If 
cortfifs of three ferfons umUd Confequently one man confifts of three p A rfons, 
his fon, his wife, andhimfelf* as the facnfice, called derSa, conffls of tlr e aSls 
cfrelt^i r.* To this purpofe words of fcrjpturc arc infertcd by CuLtu ca- 
sh a tta ( lt (be bujbari u ncr one p rfjn -oitb b s ~ ttfe * ) How then can 
what is confublhntnl with one, become confubftintnl with another. Not- 
vithUanding gift or file, flic remains Ins wife md becomes not the wife of 
another this anfwcr is cxprcfsly given , neither b) file nor b) defection docs 
Ihc reafe to be Ins wife As for dtfertion mentioned among die fins of va- 
rious degrees .ft tint relates to abandonment in civil im iters r flic i$ not there- 
b} divorced Hence flic forfeits not her claim to the famtl) of l*cr hufbandj 
and, the ofTctirc being e^piablc by ptnincc and the like, impurity cr!) iscon- 


* 7 e l /*j * f » i ««vrm t c f»rf ■fmjin of ilr fry* i j £• *»1 iW >2* 8 ** 
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traced. As partition of inheritance among brothers is made once only, 
and mud not be repeated to fubvert a former partition without a fufficient 
caufe, and as a man once only fays ** I give,’ (and confequently a thing, 
which has been bellowed on one, ought not to be given to another ,) fo a 
damfel is given by her father once only and to one bridegroom. It follows 
of courfe from the maxim, once only does a man fay, “ I give,’ that a damfel 
can only once be given, is it not a vain repetition to add, “once is a damfel 
bellowed in marriage?** Cullu'cabhatta replies, it is incidentally 
mentioned that chattels in general are once 'given, and partition of inheritance 
once trade, the Angle gift of a damfel being the fubjeft of the text, it is 
repeated this text intimates, that the offspring of a womin full given to 
one man, and afterwards obtained by another from her father or other rela- 
tive, belongs tohim alone, on whom (lie was firft belto ved. The fubfequent 
text (CCLir 7) is plain , and th* Iaft \erfe contains a companfon The im- 
port of thefe texts is particularly explained und-r the title of duties of man. 
and wife the literal fenfe is here exhibfted, for Menu declares, that the 
produce belongs to the owner of the foil 

It ftioqld not be argued, that thefe texts relate to the expref appointment 
made by theliufband for the fake of obtaining iffue Were it fo, it would 
follow, that, in the cafe of a daughter appointed as abovementioned, her 
fon would be confidered as the fon of her hulbrnd and the companfon in 
a former text (CCXXXVI) vtould be unequal If this be alleged, fome 
reply, * in the cafe of art appointed daughter, the damfel is given to a 
‘ known perfon for the fake of raifing up lflue to ber father himfelf, in the 

* cafe of one, who ufes bis -vife himfelf, there is no delivery of her for 

* the fake of obtaining male lflue, fuch is the difference * 

CCLIII. 

Menu; — They confider the male lflue of a woman as the 
fon of her lord , but, on the iubjeci of that lord, a dif- 
ference of opinion is mentioned m the V tda, fome giving 
that name to the real procreator of the child, and others 
applying it to the married pofTefTor of the woman. 

4 E 2. 
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*2. The woman is confidered in law as the'fielil, and the 
roaivas the gtain : now vegetable bodies are formed by the 
united operation of the feed and the field. 

• 3. In fome cafes the prolifick power of the male is chiefly 
diftinguifhed ; in others, the receptacle of the female ; but, 

1 when both are equal in dignity, the offspring is moll high- 
' ly eltcemed.' 

„ f , , I c 

Sages hold generally, that the male ififuc of a woman is tlie fon of her 
lord; but whether that lord be the married pofiefior of the woman, or the 
real procreator of the child, ts qtiejlmed ; on this point the fenfe of fcriptural 
texts is doubtful : fuch is the meaning of the firft verfe. As for w hat is 
affirmed, that whichfoever is chiefly diftingmfiicd in refpedl of procreation, 
whether the married pofleflor of the woman/ ’or the real procrcator of the 
child, to- him does thei fon belong ; ftiU a doubt rermins, for both arc im- 
portant. Comparing offspring to other organized bodies, the legiflator adds, 
** the woman is confidered as the field &c:”all organized beings, even \c- 
gctablc bodies, arc formed* by the united operation of the feed and the field. 
Confequcntly the Joil arnTthe gram equally contribute to reproduction ; and 
it remains a doubt whether the fon belongs to the owner of the field, or to 
him who is confidered as the gram. The 1\\\ giver reconciles the ftenung 
difficulty by diflingmfiung parallel cafes: “ in fome mflanccs the prolifitrk 
power of the male is chiefly* diftwguiflied,” or is mofl important &c, 'I 0 
what different cafes is their comparathc importance referred? In uhatinfhnccs 
is tht real procrcator chit fly confidered ; and in what cafes, the liufband or 
owner of the field? To this Cullu'cadiiatta replies, tlic real proerc- 
n^or is chiefly' confidered, when a child *is begotten by' a fl ranger on a wife 
rot d .!y authorize i for that p.irpofe’; tlie liufband, when the wife has been 
cxprtfilv appointed to rdfi v/> fin far him. Accordingly Dunn \»* begotten 
hv Cn v*nr a i n the v.ik of VuIiiAsr an, who was not authorized fi>r 

ti.it pu r pufc, \\?i foi ofCitANpitA, not of Vit iiiaspati ; Vva ,? a* h c S ot * 
t'U by tlie ftg»- Pap • smi/ o iSai v \va*i ithrn unmarried, was fon an**' 
JZvt/j *,rc»of Das 11 a'j a her fofler fuller, nor of the King UfARtt u A " 
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ra her natural father The receptacle of the female is chief!) diftmguifhcd 
mfome cafes fore*amp!e, Dhr jtarashtra and Pa'*du, begotten by 
Vya'sa on the two wives of Viciiitra\i ju a* (Amb \lica' and Ambi- 
c a ) , were confidered as fons of Vich 1 r r a y i ry a It Ihould no f be argued, 
that there is no tvanfc of ground for fele&ion if it be agreed, that the produce 
(hall belong to the owner of the feed, then it /hall belong to him alone ; 
othenwfe it belongs to the owner of the field. The effedt being produced •* 
by the intimate connexion - !* of the feed, there is in a manner no difference 
between them But the field, being merely a receptacle, is inferiour to 
the gram Menu Hates this as an induction of common fenfe, and fubjoms 
the reafon in the fecond hemiflich. 

i 

CCLIV. 

Menu — In general, between the male and female powers of 
procreation, the male is held fuperiour, fince the offspring 
of all procreant beings is diflinguifhed by marks of the 
male power. 

Because the produce is 'aiftmguiflied by unaltered marks of the feed, 
denoting the peculiar form cf Vs prototype, therefore v the feed held fupcrioar . 

He cvpreffes the fame thought in the fubfequent verfe. 

CCLV 

Menu — Whatever be the quality of feed, fcattered in a 
field prepared m due feafon, a plant of the fame quality 
fprings m that field, with peculiar vifible properties. 

There is no rain repetition, but an amplification of the fenfe, and a dc- 
monftration of the maxim contained m the preceding text For this objection 
might harcbeen made, feed call on fertile foil produces th" bell fruit, foun 
in ungrateful foil, th* rrorfl., hence it Ihould b-afiirmed, that intimate union 

* Forty fixer cf tic Inxar n~e T 

+ One of the cat«g"t tt tn pH lofophy It u the connexion of integrant part* with that cf 

which they are parti the connexion of claft with jodiridoali of quality wiJh fubjeft cf a^lian with 
the agent or w» h the in fhor it it t uaare a ad lempit»mal connexion dill ngailh-d fto& co~ 

juaftvos, which is «n 3-~d t and pU ti among wnlttits n a p^tlofcphieal s an^esi'ot T 
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with theconftituent particles of earth alfo contributes to leprodudhon That' 
objection is here obviated feed, fcattered m a field prepared in due fcafon, 
tha- is, thoroughly* tilled by tl e cultivator at the proper fcafon for fovving, 
produces the bed fruit, not fo, if the land be tilled at an improper feafon 
can it be therefore argued, that intimate union with feafon alfo contributes 
to reprodu6lion ? Hence it fliould be only affirmed, that a difiindt effcd 
proceeds from a diftinft caufc There is no difficulty, nor poffible reply, 
for time, having no confhtuent particles, cannot be intimately united with 
fub fiance, <ir a plajitck caufe-^itb an cjjctt 

5 * 

CCLVJ. 

Menu: — Certainly this earth is called the primeval womb 
e>f many beings, but the Teed exhibits not m its vegetation 
any properties of the womb. 
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fliould not be affirmed on the contrary, that a plant is firft produced from the 
component particles of earth, and grotvs from the component particles of the- 
feed. Were it fo, plants of an uniform kind would be produced, when 
feeds of various forts are feattered in the fame foil, as plants of an uni- 
form kind actually are produced, when feeds of the fame fort arc feattered 
in various foils. 


CCLVII. 

Menu: — ON earth here belotv, even in the fame ploughed field, 
feeds of many different forms, having beenfown by hulband- 
men in the proper feafon, vegetate according to their nature: 

2. Rice plants, mature in fixty days, and thofe, which re- 
quire tranfplantation, mudga, tila, mafia, barley, leeks, and 
fugarcanes, all fpring up according to the feeds. 

3. That one plant fliould be fown, and another produced, 
cannot happen: whatever feed may be fown, even that 
produces its proper Hem. 


Accordingly feed, watered inaveflel of hardefl iron, puts forth a (hoot, 
even without foil; but earth alone, fprinkled with water, produces no plant with- 
out feed. Does not earth, fprinkled with water, produce grafs and other plants, 
which have not been fown ? and is it not confequently found, that, in fome 
inflances, foil does produce plants without feed? It/houldnot be argued, that 
the fuperiour influence of the foil m3y be true in refpeft of grafs and weeds ; 
but the feed is fometimes chiefly diftinguUhed in tbe reproduction cf com and 
the refl : hence they are alone mentioned in this place by way of illuflration. 
There exifts no argument to fuggefl this difiindtion, that the fuperiour influ- 
ence of the foil, as the natural caufe of produdtion, is deduced from the in- 
fta'nce of grafs and weeds ; and the fuperiour influence of the feed, from the 
inftancs of corn and ufeful plants. To the queftion propofed, the an- 
fever is, no ; for even feed appertains to the terrene element.* Thus it is 

* That is, all feed is earth, 3rd the feed of grafs sad other weods cx-2« ia tho fo- 1, theegh cot fjxa 
there by h aaun de£g*s : 1 fliould wiih to attribute this ftxfe to toy ttxt. T. 

4 b* 


obferved 
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obferved in a glofs on the words of Udayana^ii a ; jiya, in his metri. 
cal rules of logick ( “ colours like thofe of a germ in and of a fcor- 
pion'*), that the ftem of the plantain fprings from the feed of burnt canes. 
The reafon is, that all vegetable, mineral and Animal bodies are produced from 
the minuted particles of earth, called atoms, by means of inchoativdhmion j*f* 
but fuch particles being in no refpeft diflimilar, fince they are eternal, the 
plaftick centers £ of various kinds fpring from adhefions mutually diflimilar. 
It fhould not be afked,'how can barley, and other plants, which bear feed, 
fuch as corn and the like, be faid to fpring from a mafs of earth alone, fince 
fuch particles exift in the feed as well as in the mafs of earth. A fpecial adhe- 
fion is prefuppofed, which produces barley and other plants from component 
particles, to which a fpecial adhefion belongs, connected with feed by its own 
nature, or by air fixed by the will of God : and, from the effedt obferved,an 
adhefion is prefumed, which fometimes produces plants even from particles, 
to which adhefion relative to other feed belongs ; as the ftem of a plantain 
fprings from the feed of burnt canes. In like manner, in the cafe of grafs 
and weeds, they are confidered as produced from fuch particles, to which an 
adhefion relative to the terrene element belongs. Neither is the fuperiour in- 
fluence: of the foil thence inferred; for feed is not mentioned as ufelefs to re - 
production, nor as contributing to it in an inferiour degree: and holy fages af- 
firm, that the feeds of all vegetables were placed in the earth, fubfequentJy 
the creation. 

Sri Bhueavala: — Surely thou {halt notfoolilhly difobey my 
' commands, and abandon the feeds originally created by the 
felf exident and now concealed in thee. 

By tlit cxprctlion “ concealed in tliee,” it is intimated that all feeds were 
placed in the cart!]. Accordingly the divine Ca'lida'sa fays, 

“ ^ I!ls univerfe of moving and unmoving beings is cclcbrn- 
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ted as the produftion of that prolifick feed, which was 
fown in the waters by thee, O unborn being !” 

And again; — “ She, whom the wife call nature foflering all 
feeds.” 

The firil verie contains praif: of Brahma' uttered by the Gods. “ Unborn 
being ! the umverfe, confiding of moveable and immoveable fubltances, is the 
produ&ion of that feed, which was fown in water by thee, at the beginning 
of the world, when water alone had been created.*’ Confequently the earth, 
containing feed which is the fource of animate and inanimate beings, fprung 
from the united operation of feed and water. 

It fhould be here remarked, that, the body of aTon being produced from 
the union of the feminal fluids of the male with the uterine blood of the 
female, as declared by Vasisht’ha (CCLXXIII), both ought to be 
confidcrcd as important tn generation; but this agrees not with the ex- 
amples ftated as analogous. If this be alleged, the anfwer is, the text of 
Vasisiit’ha is intended to require the affent of the mother to the dona- 
tion, fale or the like, though fhe be not chiefly diftinguifhed, for tbefrjl 
fart cf it concludes by declaring, that both parents have power to give, to 
fell, or to defert a fon. This does not contradift the fuperiority of the male 
compared with the female. It (hould not be obje&ed, that there is no ar- 
gument to fupport this indudUon, flnee the component particles of animated 
body proceed equally from feminal fluids and from blood. The feminal 
fluids are immediately connected w ith life, and therefore mojl important . 

Sri Bhdgavata : — To produce the body of a living being, by 
an a£t governed by detliny, a drop of male feed mull en- 
ter tlte womb of the female. 

Accordingly, even without a natural foil. Dr oVa was produced from 
the feed of Bhahadwaja depofited in a wooden bucket ( drSrJJ,* and 


• A rc£el ofed u boau to throw cst wrer, 3-d for ether patpofei. 


others 
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others in fimilar modes j*f* but no one ever fprung from the field alone 
without feed. Bhagi'rat’iia and others have been produced, like the jfelf 
exiftent, by the power of abforbed contemplation. But the fhort lived men 
of the prefent day cannot procreate iflue without a receptacle. According- 
ly Udayana'ciia'rya fays, “ By the experienced decline of birth, of 
initiating ceremonies, of fcience and the like, of power, of facerdotal du- 
ties and a6ls of religion, the prefent race has degenerated.” Common 
fenfe fhows, that the component particles of the offspring are of the fame 
nature with tliofe of the father and mother, being produced from the inti- 
mate union of feminal fluids and uterine blood. Confequently, if the wife 
be committed to another for the fake of raifing up iflue, the offspring be- 
longs to the hufband of the wife ; but, if there were*no fuch declared inten- 
tion, he belongs to the natural father. Thus do authors expound the law. 

But fome hold, that a fon, procreated on the wife of another, is compe. 
tent to perform rites, which refpefl another world, for lus natural father 
only, not for the hufband of his mother, though belonging of right to him: 
for it is fa id in the text of "Apastamba, “ the wife deem fuch off- 
fpring ufelefs in another world” (CCLI). Menu has declared, that the 
produce belongs to the owner of the field (CCL1I) ; but he intimates, that 
rites, which refpedt another world, muft be performed for the natural fa- 
ther (CCLIV). In fome cafes, that is, in refpedl of a£ts relative to another 
world, the prolifick power of the male is chiefly diftinguifhed j in others, 
that is, in refpefl of atts relative to this world and confequent to property, 
the receptacle of the female is chiefly dillinguiflied. 

It may be accurately affiimcd, that the fon of concealed birth becomes the 
fon of bis mother's hufband, becaufe there is no other owner (fince the 
real procrcator cannot be difeovered;) and becaufe lie is deferted by his na- 
tural father. 


Tun fon of concealed birth is deferibed by Vishnu as fixth in rank 
(CLXXXV), to fliow, that he (hall not take a full fit a re and fo forth, >f 


♦ Ac-'Vf Iirg to * v - cf tfi ftrCnh, 

unlisted. T. 


Acastta ffung fren i!.c fceJ cf JViast * a dcfoCte^ ,n * 


there 
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there be a fern by a woman twice married, and a Ton of a young woman un- 
married, who are fuperiour to him by good qualities and clafs. This fhall be 
further explained in the fechon on the fon of a young woman unmarried. 
By the content of almoft every Jegiflator, he may take the inheritance 
of a kinfman, as well as that of his father. According to H v'ri'ta, 
a nineteenth part fhall be given to ‘the fon of concealed birth (CCXIX) ; 
according to the Brahnte f>urana t a fixth part (CCX.VII) ; according to 
Sanc’ha and Lic’hita, one IKare (CCXLVII) : for “ the rete” intends 
the fon by a twice married woman, the fon of an unmarried girl, and the 
fon of concealed birth. He claims the family and lineage of his mother’s 
hufbaneb- ^ 


4 C 
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( s°- ) 


SECTION VI. 

ON THE SON OF A YOUNG WOMAN UNMARRIED. 

t 

He is fifth in rank according to Ya'jnyawalcya ; for, after defcrtb- 
ing the fourth, or fon of concealed birth, lie thus defertbes the fon of an 
unmarried girl, 

CCLVIII. 

Ya'jnyawalcya : — The canina, or fon born of a young wo- 
man unmarried, is confidered as the fon of his maternal 
grandfather. 

Vasisht’iia alfo afligns him the fifth place, but fuperiour to the fon of 
concealed birth and inferiour to the fon by a twice married woman. 

CCLIX. 

Vasisht’ha: — The fon of an unmarried girl is fifth: he, 
whom an unmarried damfel produces, through lull, in her 
father’s houfe, is called fon of a young woman unmarried, 
and is confidered as the male,ilfue of his maternal grand- 
father. 


"CCLX. 

The maternal, grandfather becomes a father by the birth of 
that fon, whom his unmarried daughter produces from a 
man of equal clafs : fuch a fon may offer the funeral cake 
. and polfefs the heritage. 

Through lull;” explained in the Retnacara, aiding from the imp'd ir 
■fif-her own will. Ungiven fignifics “ unmarried.” From an equal t 7 * 777 ' 
. “ flom 
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“ from a man of equal clafs j” that is, from a man not inferiour in clafs. 
Coniequently, if an unmarried daughter, impelled by luft, receive the carefles 
of any man ihe may have chofen, and bring forth a fon, that child belongs to 
his maternal grandfather, and is called the fon of a young woman unmarrilti. 

cclxi. 

Baudha'yana : — The male child, begotten by a man of e- 
qual clafs on a damfel, whom, he embraces unmarried, 
and unaffianced, in her father's houfe, is called the fon of 
a young woman unmarried, and becomes the child of him, 
to whom Ihe is afterwards given in marriage. 

He is confidcred as fon of him, to whom that maiden is given in mar- 
riage. This dtfagrees with Vasisht’ha and Ya'jnva walcva. Itihould 
not be affirmed, that the l\ ord canina is here taken in the fenfe fuggefled 
by its etymology j confequently the fon procreated while ihe was a maiden 
(canyd ) is called fon 'of a pregnant bride (faUlTba) and belongs to the mar- 
ried polTefTor of that woman ; he is not named cartina ; and hence there is 
no contradiction, The fon of a pregnant bride is feparately mentioned by 
Na'reda. 


cclxh. 

Na'reda: — The hulbartd is confidercd as father of the fon 
produced by his wife, while fie was yet a maiden, of the fon 
produced by a pregnant bride, and of him, who is fecretly 
begotten on a didoyal wife : they are.held entitled to (hares 
of the heritage. 

And Menu, having deferibed the fon of an unmarried girl (CCLXIII), 
proceeds to the feparate mention of the fon produced by a pregnant bride 
(CCLXXXVJII). 


CCLXIII. 

Menu : — A son, whom the daughter of any man privately 
brings forth in the houfe of her father, if (he afterward 

marry 
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marry her lover, is deferibed as a fon begotten on an un- 
married girl, * 

Nor fhould it be affirmed, that the texts of Vasisiit’iia and Ya jnya* 
walcya fuppofe a declaration in this form; “her fon fliall be mine.” 
Were it fo, fhe would be an appointed daughter, and it would be wrong to 
name her fon as fifth in rank. If this be propofed, the anfwer is; if the 
maternal grandfather have no male ifliic, then the fon, begotten on his un- 
married daughter, is confidered as his fon j if the bridegroom have no other 
male iffiie, the child is confidered as his fon ; and if neither, or if both, have 
male ifiiie, he is confidered as fon of both. 

Chande'swara. 

Being fon of both, though not begotten by one related by blood to the 
maternal gnndfather, he claims the family of that ancefior only. In 
refpeft of double fets of oblations and the like, the pradlice is fimilar to 
that followed by the fon of a wife confidered as fon of two fathers. 

Here a doubt occurs ; how can the child be fon of the bridegroom, fince 
the field did not then belong to him, and the fon is not produced 
from his feed? Some reconcile the feeming difficulty by faying, the fenfe of 
the text is not rigorous m this mflance. But others hold, that, grain be- 
ing already produced in a field which had become wafte, and that land 
being afterwards feized by any perfon, as the grain fhould alfo be taken by 
him, fo, in the prefent in fiance alfo, the offs pi ing fjould belong to the fibft- 
yuen: pojfejfor of the mother. Should not that crop only, which is then pro- 
duced, be taken by the prefent owner of the field; elfe, he might claim the 
crops long fince produced from thit .field ? In like manner, in the cafe of 
an unmarried girl, the father alone has a claim to the maiden, and her 
offspring therefore belongs folely to him. If this be alleged, the anfiver l y > 
while file continues a maiden, the father is only acknowledged to have 
fuch right as empowers him to give her in marriage, and no other* 
accordingly hemufi not enjoy heror the like. A fon, therefore, becoming 

I 4 a not ji ert v e tn fluioo (Qajtcr 5, 171). bat t'ecommcnury furni'1iej*nott > eri3tcrpreW , * 9 °' 

• rote. 

the 
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the property of his mo'hcr, beceufe he is produced frou uterine blood, be- 
longs to her alone. 

How then arc the words of V\sisnT*H* and Y\ jny/wtalc* a jufhfi- 
cd ? It Should not he argu-d, that tae dominion of the father over his daugh- 
ter is adnvtt-d by thefs fages, but that fruition is forbidden by pofitivc 
law, like fruition of a female buffalo or the like b-ld as property . \\ ere 

it fo, various opinions b-ing delivered by fages, v\e Ihould have no certain- 
ty , which ought to be followed Nor IhcuIJ it be argued, that the differ- 
ent cafes intended have b-en ahead) diftmguiflvd , he becomes the fon of his 
maternal grandfather, or of the married poSefior of his mother, whichever 
has no fon confequently , there is no want of certainty If the right of one 
be afeertamed from reafonmg, it is nothing to the purpofe, that ano her 
has no male iffu- His maternal grandfather dvtng after his mother’s mar- 
riage, lFtne child then became fon of his maternal grandfather, and \ft~rfure 
end ctker ceremonies of his regeneration be performed bj the famil) of that 
anceftor,*how can he alfo become fon of his mother’s hufband, when this 
man fubfequently dies ? Since he Cannot be truly fon of both, by which fa- 
mily fhall his mveflitureand other ceremonies be then performed ? On this 
point there is no certainty. Again, the fon of a pregnant bride would be 
fimilar to the fon oFan unmarried girl, for he alfo was in faH procreated a* 
the moment wh-n pregnancy took place b^t he is not given at the time of 
marriage, for the child is diflmdl from the -woman to be wedded and, if 
he can be the fon of two fathers, it is not proper to defcribc him as fon of a 
fjngfe father It fliould not be argued, that, as the clothes are alfo bellowed 
when a damfel is given with ornaments nnd clothes, fo the fcctus is alfo 
bellowed when a pregnant daughter is given the fon of a pregnant bride, 
therefore, is not fonofhis maternal grandfather. Were it fo, his affiliation 
being deduced from donation alone, a diflindl partition, and feparate fhare 
from that of a fon given, would be improper, and the man, who marries a 
pregnant bride, might enjoy a daughter born from that pr-gnancj .* 

Om this fubjedl it is Paid, fucli offspring, as th^fon of an trniarri~i gu*. 
oelongs to both , becaufe the mother has a claim to that child, fnc* he 

• CecJjf Os* »r*i gnen to * , io batd~“ic bi &"£*** ** 
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fprang from her blood; and the maternal grandfatlicr lias alfoaclatm, frncc 
he then poflefied dominion over the mother: lienee the man, who cfpoufcs 
her, claims the mother’s fhare, for a wife has no property cxclufively her 
own - (Book II, Chapter IV, v. LVI). It fhould not be objected, that her 
father alone 1ms an immediate right to her fon, though fpringing from her 
blood, bccaufe even the blood of the daughter was fubjeft to the dominion 
of her father. Were it fo, a mother would have no claim to her fon born 
in lawful wedlock, and the gift of her child would not depend on her aflenf, 
as declared by Vasisht'ha. It fhould not be argued, that, admitting the 
mother’s power, the father has ncvcrthelcfs a foie claim to the fon born in 
lawful wedlock, becaufe he has a natural right, fince the fon was genera- 
ted from his feminal fluids ; and the right accrues to him alone, even though 
the child be produced from uterine blood : a mother, therefore, has fuch a 
claim, as the father has to the fon of a wife begotten by a kinfman, andaJ 
the maternal grandfather has to the mother. Nothing can prevent the 
right of a hulband' to the property of * his wife, as declared by a pofitive 
text (Book II, Ch. IV, v. LVI). Nor fhould it be obje&ed, that a fbp- 
' mother would have a claim on the fon of another wife, under the text which 
declares property common to the married pair (CCCCXV). That is ad- 
miflible : it Will be mentioned in the fe&ion on fons given, that the fon 
fhrfll offer the double fet of oblations and the funeral cake for her father. 

. We do not difeover the reafon, why authors have faid, that he fuccecds 
as a fon to his maternal grandfather, or to the man who efpoufed his mo- 
ther, if either of them leave no male ifTne. It fhould not be argued from 
the text of Ya jnyawalcya (CCXXXVIII), that, as the want of male 
ifiue is ‘mentioned as a prefenbed condition in the cafe of the fon of a wife 
begotten by a kinftnan, fo it the fame required m the prefent cafe. Su la- 
*a / ni, author of a commentary on the inftiiutcs of that legiflator, refers 
this text to the cafe, where a fon is bfgoHen on a wife ly a cr 

jj ranger, with a previous declaration or implied intention, to which both 
parties affent, " the child (hall be confidercd as the offspring of us both, 
to which cafe N ardda hkettife alludes (CCXXXIX). The words, “ by ^ ne 
who has no male iffue,” arc inferred in the text (CCXXXVIII), that thsint cnt *° n 
of the procreator may be fulfilled, if he need offspring ; for lie, who * 
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male iffue, can hardly need a fon begotten on the wife of another; and one, 
who has no progeny,' of courfe docs need that fon. Nor fhonld it he ar- 
gued, that authors have faid fo, becaufe his affiliation is null, if there be a 
fon'begottcn in lawful wedlock, or other fon ’of the /fry? four deferiptions. 
There is no argument to prove, that, if there be a fon begotten in lawful 
wedlock, no other can be legal iffue; the fon of a pregnant bride and the 
reft are acknowledged although other fins cxijl ; and the appointment of a 
daughter to raife up iffue to Menu (the founder ofmemoriaMaw), whilft he 
had legitimate fons, could not be juftified. Nor ffiould it be i argued, that 
they have faid .fo, to intimate his djfquahfication for offering the funeral 
cake to him, who leaves t any one of the four fons firft deferibed, as fuggefted 
by the text of Ya'jnyaw.alcya (CLXXXIX). That is mentioned jn thi 
text cited, to (how, that the fon of an .unmarried girl, is difqualtficd, ; if one 
begotten in lawful wedlock, or other fuperiour fon,cxift,<a$ a younger child 
is difqualtficd, if his cldcft brother be living. Elfc, becoming the fon of the 
bridegroom, becaufe the paternal grandfather at that time had male iffue 
living^ he fhall not offer the funeral cake, even though the fon of the ma- 
ternal grandfather afterwards die ; for, having once become the fon of the 
bridegroom, that relation cannot afterwards ceafe. Again ; if both.a fon. 
of the body, and one begotten on a > wife by a kinfman, exift, ’the -light 
veiling in him alone, who was begotten in lawful wedlock, ftiali not 
the fon of the wife offer the funeral cake, if the fon of the body after- 
wards die. It mu ft be therefore affirmed, that " on failure of the firft” 
(CLXXXIX) iignifies ‘the firft, -qualified to perform the iradfba. and 
the like, not being alive.’ But, if’ it be -faid, wc do. not deny* the right 
of both to the fon of a young woman unmarried, but we deny hie compe- 
tence, if there be a fuperiour fon to obftruft his claim ; then this opinion 
coincides with our own. It is our opinion, fay thefe lawyers, that by him is 
effefted deliverance from the hell called put, and relief from the evils caufed 
by the want of male ifiuc, for his maternal grandfather under ffuch circum- 
ftanecs and until his mother be married, and for the man, who weds his mo- 
ther, if no other fon be procreated by him on any wife. 

From the terms ufed in the the text of Menu (CCLXIII). it appears, 
that a child privately brought forth is alone confidcred as the fon of an unmar- 
ried. 
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risd girl, not one, whole real father is known: for, were it fo, fincc the feed 
is fupenour to the receptacle, he would be confidcred as the fon of his natural 
father.* He isdefcribed by Menu as feventh in rank, and inferiour even to 
the fon given, the fon made by adoption , and the fon rejc&ed (CLXXV1IIJ, 
De'vala defenbes him as fourth in rank (CXC); and fo does Na'reda 
(CLXXVIII). Vishnu and Vasisht’iia (CLXXXV and CCLIX) af- 
fign to him the fifth place, but inferiour to the fon by a woman twice married, 
and fupenour to the fon of concealed birth. Ha'iu'ta virtually places him 
lixth in rank (CCXIX)*f\ To reconcile fuch feeming contraduftions, authors 
have approved a regulation founded on the various degrees of virtue. The dif- 
ference of clafs might be alfo confidcred: for inftance, the fon of an unmar- 
ried girl, being procreated by a man of inferiour clafs, is fixth in rink, if imbued 
with bad qualities; or feventh, if imbued with very bad qualities. No one 
has defcribed him as inferiour to the fon of a pregnant bride; what then fhall 
be the rule if the Ion of an unmarried girl be deficient in A virtue compared 
•with fuch a fon ? By parity of reafoning, the fon of the pregnant 
bridefhall alone take the inheritance ; for vice is ilated in the following 
text as a fault, which excludes a man from inheritance ; and it \s reafonable, 
that one,/ who is, deficient in virtue, fhall have a lefs fiiare, if there be a 
virtuous fon* » * » , » f 

, , \ r cclxJv. 

Vrihaspati: — Though born of a .woman equal in clafs, one, 
who is not virtuous, fhall have no' claim to the paternal 
eftate ; it is ordained to devolve on thofe learned priefls, 
who offer the funeral cake to the deceafed J . 1 

But, if they be equal in good quabtes, affinity by birth and legitimacy ihould 
be confidered. He, who is a fon given, is obtained by acceptance of donation ; 
a fon made By adoption was fimihr to unowned property ; the fon of an un- 

• It Piould therefore feem recefiary to alter the vetftonof that text, by fublituting "a bridegroom," 
for “ Vt lam, or by dunging the conGruflion “ A fon, whom tire daughter of any man private’jT 
brtagt forth in tie boufc of 1 er father, u defenbed a* a fan begotten on an unmarried girt and belong* 
to I tm who afterward* marnrt her " T. 

f c ce r. CLXXXV1I, where he is fltced fourth in the crum-ration of fon'. T. 

} The text at large it here inferred from a fubfeqoent fefbon It w*» partially a d anonytroufl; «Jf 0 
«4 in Ihi* place. S« ifce ir irpreritm ia a fubfeqoeat chapter, r, CCCXIX T. 

married 
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married girl is obtained in right of the field; a fon by a twice married woman 
is a child of the body, but produced by the adultery of his mother; a ion of con- 
cealed birth is the offspring of/ the wife, at tbe fame time poffefling the gene. 
u\ nature ofunowned property. Confequently, a'fon by a woman twice mar-, 
ricd being procreated by a man himfelf, his affinity by birth is greater ; a' fort 
of concealed birth being procreated by another, while the mother belongs to 
the adoptive father, his affinity is lefse the fon of an unmarried girl is infen- 
our to him, becaufe the adoptive father was unconnected with the mother at • 
the time of his birth, but is not inferiour, confdered as tbe fon of ter 
father, becaufc the > maternal grandfather then had a right over tbe mo- 
ther: thefe, however, arc not begotten by the married poffcffor of the mother. 

A fon made by adoption, and a fon given may have been procreated by the lawful 
hufband of the mother, but they are not related by birth to tbe adoptive father . ' 
V ” * ' - , ’ * » 1 3 

The proof is fubjoined: relation by birth, as declared by the law, muft 
be affirmed fuperiour to legitimacy, in refpe^l of the right to inherit and to ’ 
perform obfequies; elfiv that right would belong to the fitter's fonorothcr 
collateral, even though a fon of a pregnant bride, or other reprefentative, exift. 
Confequently, although a fon given, or a fon made by adoption, do exift, the 
fon by a twice married woman lias a prior title; and that is declared by Vjsiinu 
and Vasisht’iia. His inferiority, declared by Ya'jnyaWalcya, muft be 
explained by the difference of good qualities and clafs. ’For the diftin&ion 
between a crop produced from feed belonging to’thc man himfelf, in a field 
appertaining to a deceafed owner, and the crop produced from the feed of 
another, 1 now deceafcd, in a field belonging^ to the man himfelf, muft be 
deduced from the preeminence of the fcc‘d. ' * 

Is not, the feed in this cafe iimilar to a watf? for' the owner is not difeot 
a crabic : but the field belongs to tbe adoptive father ; and tbe fon of con- 
cealed birth is therefore fuperiour. A twice married woman belongs to her 
fitfi hufband, even though afecond marriage adualiy take place : properly 
being once veiled, it is not acknowledged to fail, even though her bur- 
band die (CCCCLXXVII z) ; the offspring of a twice married woman, be- 
ing therefore produced in the field of another, is fo far infenour. As for 
the foa of a young woman unmarried, fince a daughter, cfari&At oblain- 

4 I 
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cdby gift f ran her father, has not* already produced lawful progeny^ her 
illegitimate offspring is inferiour to the fon of concealed birth. That ‘ffiould 
not be affirmed; fer, the natural father being unknown, the fon of concealed 
birth is allied to bis adoptive father; and, the owner of the foil being unaf- 
certained, the fon by a twice married woman'is allied to his natural father ♦ 

Some commentators hold, that a fon, begotten on the wife of another, 
with an agreement m this form, “ {he is mine,” is the fon of a twice mar- 
ried woman, deferibed by Vishnu as fuperiour in rank. Blit, if no fuch 
agreement be made, he is inferiour, being mentioned by Yaj.vyawai- 
cya as fixth in rank. For example; the fon procreated with the content 
of the hufband exprefled in this form, “the offspring'ffiall belong to us 
both,'* and the third fon begotten on the wife of another,- (who becomes 
fon of his natural father, as ffiown by the text of Go'taMa,) are children 
of twicc-marned women. 


-CCLXV. 

Go'tama : — Let not ijfue be procreated by appointment beyond 
a fecond Jon ; eJJe, the offspring fhall belong to the natu- 
- ral father, or, by private agreement; to another : but a 
fon, begotten on the wife of a living man, belongs to him, 1 
" or, by fpecial agreement, to another by whom he was 
procreated; or he fhall belong to him, who maintains the 
mother, iri right of that fupport; or to both, if they need 
fins. 

Cuande'swara thus expounds the text : let not him, vvliois appointed 
toraire up ilTue, pafs tltc fecond procreation, 3nd beget a third or other fon, 
in confctpKncc of that appointment. IT he do procreate further oil>pri n S> 
It belongs t 0 natural father. By a private agreement in this fon”* 
“ progeny fliail be mine," the furtlier oifspring belongs to another* 

namely to the hufband of the mother. That offspring, which is begotten 
oa the wife of a living } 1 :: :':a an] , who is incapable of procreation, be- 
longs to the hufband, even though fucli offspring b: third > or by fpceid 
agreement, being procreated by another on the wife of a living liulhauJ. 

le 
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he belong! to the natural/ather ; . but; if.anpther, namely, the natural father, 
fupport the wife,, the firft iffue belongs to him; if he doinot , fupport 
her. to the.hulband; or if the. hulband maintain her, to him: the, term 
utcd/lbaririj hm lignifying the perfon, who fupports her, the meaning is, 

that the fon.bclongs to him, who.maintains the mother, in right of. that 
maintenance. But, if both need male iffue, that offspring belongs to both. 

But a fon of concealed birth appertains Solely to the mother, if the natural 
father be unknown.. . , .. j . , . , » •_ 

. CCLXVI.. .* 

Na^reda: — ^Soil would not be. produBive^ without feed, nor. is, 
feed productive without -foil:, hence offspring is in law con-;- 
fidered as. belonging to *both .the .father and the mother. -* 

Father hererignifies the natural parent. Hence the claim of themothers 
lord arifes folely from his right;overTier: and, the C&licd fur ana ex- 
prelTmg, that a wife affords connubial joy arid male iffue/ ihe prevails - before/a 
daughter in refpetff of male iffuej- the Ton of concealed birth fhall. therefore 
fucceed in the firft inftancej* after him,. -the fon of a young woman unmar- 
ried: fuch is the opinion of YajnyawalcYa. < The fon of an unmarried 
girl is defer ibed by Menu as feyenth in rank : that proceeds on the'fuppofi- 
tion of his. becoming the fon of.him, who marries .the mptber, as declared 
by Menu himfelf;', he is indeed, inferiour,, becaufe he is not produced at a 
time when the -adoptive father had property in the mother. NaVcda, 
acknowledging the fon of a young woman unmarried to become the child of 
him who marries her, defcribcs him .as fuperiour to the fon . of concealed 
birth: that fuppofes tranfeendent .virtue. This will become obvious from 
the further difeuffion 'of the fubje<3. . Vishnu and DeVala alfo fuppofe 
the fon of an unmarried girl to be endpwed \vith ; good. qualities. 4 .In other 
cafes, fay thefc commentators, the fccnuog ( contradi&ians ftiould be rccon-. 
died in a fmrilar mode. , .... 

Sanc’ha and Lic'hita, DeVala and others, defciibcthc fan of an un-^ 
married girl as heir to coliatcraHdationsj Menu, Baudha'ya;»a and others 

’ ' deferibe,* ‘ 
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defcribe him as heir tohis father and mother only. On this fome lawyers re- 
mark, that his right of inheriting from his father, being declared in theinfh- 
tutes of Menu, which Jirevail over all other codes of law, is alone confident 
With propriety. That is^wrong, for, were it fo, Sanc’h A andthe reft would 
have no authority ^Therefore, a fon of 'an unmarried girl, confidered as the 
child of two fathers, fliall, in conformity with the text of Menu, take the 
eftate of him^who became his father by marrying lus mother, not the eftate 
of that father’s brother or other collateral but he {half take the eftate of the 
brother, or any other hmfman, of his maternal grandfather confidered as his 
father, in conformity with the texts of Nareda and the reft Such 
being the cafe, is there not an imperfection in the texts compared with each 
other?^ Itihould not be anfwcred, that fuch a fon of an unmarried girl is 
comprehended in the text of Menu under the appellation of a fon rejected 
Were it fo, the fon reje&ed by his natural parents, and fuch a fan of an un« 

< married girl, would have equal fhares But it is not fo, for he may be alfo 
comprehended m the text by the particle fubjoined to the 1 word rejected, 
(CXiXXXVIll 2) confidenng it as relative t) anoth r uord undersold 
The order, explained in the feftion on fons given, muft be affumed as it 
is delivered by Yajnyawalcya and the"’reft. It fliould not be object- 
ed, that Hill there is an inconfiftency with the text of Naked A, bccaufe 
he defcribes the fon of an unmarried girl as the child of him who marries her, 
and as heir to the kinfrren of lus father The difficulty is removed by efta- 
bhfliing, that he is confidered as Ton oflus maternal grandfather, in the text, 
wherein he is defcribed as heir to hmfmen it cannot be faid, that what is 
contemplated by Yajnyawalcya, is not contemplated by Na'reda 
This fubjefl will be further difcufficd m the fcftion on fons gi\en. 

Other fons, fajs Vriiiaspati, namely the fpn of the wife and the reft, 
fhall refpcClively (bare a fifth, a fixtli, and a feventh part (CCXbVI) 
That is, the fon of a wife fiiall hate a fifth, the fon of an unmarried girl, 3 
fixthj a, id the fon of a woman twice married, a feventh Thus the Retnacara 
But it mi) be objecled, ulnt harm would there be in faying, the fon of 
a wife, and other five fons, (hall have 1 fifth, a fixth, ora feventh 
part, according to the diff rencc of their poftcflmg good qualities its an r* 1 * 

* rrt degree, or pofilffing them in a middle d-gree, or being wholly deficient 

in 
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in virtue. Ha'rita dire&s, that ; a 4 twenty ^firft part fhall be given 
to the foa of an unmarried girl (CCXIX). The Brahms furana allots an 
eighth part to him (CCXVIlJj, Sa^c’-ha and Lio^’hita ordain one 
{hare each for the reft (CCXLVII),.,ineaning ? the T fon by a twice married.' 
tv oman, the fon of an unmarried girl, and the fon _ of concealed birth’, 
This brief expofition may fufiice. ^ 
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. ;.;i ;;S E C T I 6 N ■ ’ VII. - 

■.>\k-jON::TH&$ON:B¥ A. TWICE MARRIED WOMAN. 

■ • HE : isjixtb'in rank according to Ya'jnyawalcya ; for, after mention- 
'►!'-;ing'.th e fon of a young woman unmarried as fifth in rank, he proceeds to 
defcrjbV the fdn .by a’ twice married woman, ■■ 1 ' 

CCLXVII..' ; - • *£r\..-.y ■ 

7;Y a'jn y MvAlc ya : — son - begotten " on . tlie... wife of another , 
'< Vi whether- fhe"; were previoitfly defloured^or notj is- called the 
fon of a twice married woman t . 

'Some hold, that the fon, who is procreated on a : wife authorized by hef 
,‘hufband in'the form abovementioned,-- whether the were previoufly enjoy- 
; tied by him, -or not,' is the fon of a. twice married woman.. . ‘ « ' - - ' 

CCLXVIII. • \ ' 

/ Ca'tYA'yana:— The Ton begotten: on her, 1 who, deferting an' 

' 1 \ impotent or degraded hufband,- • takes a fecond Jord, is a' 
fon' by a twice married : woman' and evidently .belongs to 
: his natural father. - ' l • v ‘ '• 

Tiiis-text‘they”alib confider as. relatihg’To an' appointed w?/e; f° r impo- 
tence; degradation /land otlicr motives for obtaining a' fon of the "if e » arc 
here mentioned,' tire firjl ex f ref sly', tbertjl ly implication. y>C. orifequent ) »* n - 
• ‘ '^ uc h cafes,' wherein the fon of the \vifc‘;becomcs Ton of Her hufband,' citli cr 

the third cJiitd.-or-’ he, concerning ‘‘whom- jY' was agreed/' "the dlf s P" n £ 
{hall belong tout both , *’/ *i s cal led fon by a twice married -woman ; n0t 
the child, begotten on V woman /whodefefts her ; wedded lord, and conncS* 
herfclFwith another man, faying " I am thine.’* • That is wrong; f° r 
*-ai»a m nlfo deferibes the offspring of a woman,- who has deferred her lard* 

Ui fon by a twice married woman* 4 a male child, begotten on a widow 
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**ried again, or on a woman, who has deferted her lord fir a fiend lufoand t 
% is a fon by, a twice married woman. - She, who defects her lord, is not 
appointed by any .perfon uhomfoe\er to ratfe up ijfut; nor would fuch an 
appointment legitimate the fon of fuel a wife. Not truly becoming the fon 
cfa wife legally begotten by a kinftnan or fir anger, .what prevents' his being 
juflly considered as a fon by a twice married woman ? for by that it meant ge-< 
nerally, the male ifliie of a woman not duly authorized. Accordingly, it is 
faid in the text oFGaty a"yana, “ deferting a hufoand and degradation 
and impotence are there mentioned as the grounds of defer tion. That term 
is merely iHuftraticc; for the male ifliie of a wife duly authorized is alfo^ 
acknowledged as fon of a twice married woman: elfc, ctnjidersd as the cfj- 
Spring of hu natural father, he wouldnot be included among/hc twehe fons: 
and Xa'jnyawalcya does not proceed v fo far as to mention dcfcitton. 

CCLXIX. 

Mcnu whom 'a woman, either for hi ken by her lord 

^or a widow, conceived* by a^fecond hufband, \s*hom the 
took by her own defire, though again/} hzv, . is called the 
fon of a woman twice married. 


Ht, wYiorp t\,\tcnran» ettVitrr bry V.rt WfitrenA, tn 

dov, jiroduccs by another man, 'with, whom the bas-contradied afccond 
marriage, is called the for. of a woman twice married,*, and is confidcred as 
the offspring of his natural father. , . ; Ccllucabiiatta. 

1 Hav l.vc contraQcda/ccond marriage with another man ’ is the mean- 
ing of the terms employed m the text. , It is thereby intimated, that the 
child begotten by a man, who contracts a fccond marriage with fuch a wo- 
man, and not the male ifliie of her who has been duly authorized by her 
hufband, is the fon of- a twice /named woman. Accordingly it is faid in 
the Re! r. a cur a ; ‘ hc, r v;hom a woman conceived by a man of equal clafs;* 
this is underflood, and the fubfequent term flgnifies conncQing hcrfclf by 
marriage with another man, hence Jikcwife ^Su'lapaVi explains the 
term, “ fon o? a woman ttvicc married” ( paunerbhma ), € fon begotten on a 
woman married again.* To this an objc&ion occurs, that, were it fo, the 

. fon, 
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fon, who is begotten with the ftn&ion of die hufband, and who Is confi.- 
tiered as the.’oiFspring of his natural father, would not- be included among 
the twelve Tons , \ •_* . ; . * - • , 


Is if not admifliblc,- that he alfo fltould beconfidered as exclufive bf;thc '. 
twelve , Tons, dike 'one, who is- begotten by force on the, wife of, another, ^ 
"with, .or xyitliout^the knowledge of her hulband ;«for he is not mentioned 
Las a ion ‘by any author? It*/hduid not be argued, as refulting from the (ext 
„-of Menu (CCLIV), that he. is considered ns the offspring of his nalural 
father.. Thattext is explained as declaratory of the proprietary 'right Which 
• 'is vetted in ‘the owner of thefeed. / Nor ftiould it be argued,- that die is fo, 

' becaufe'* A. PA sta'mba deferibes, him as performing rites relative^. to another 
*world.(CCLI)»\Frorn^vhich it follows,; that^hc is. con fide red as^a fon,/. The. 1 ' 
test* ; of ^Apastam^a. exprcfiing,\ ‘-V the 'wife; deem filch offspring ufelefs,” 
mutt be.cxplaincd as reprehending the adoptibn-of aTpnjbcgotten on a wife'. 

‘ a uthorized'jojjthe -f, vrpofe. i If thisquettion be. propofed,- the.anfwcr.is in the. 

• negative /. forgone, . who has. no:aMcr ;male* i'fiue,- is. frown to jiaye a claim on* 

. the; fon .procreated by him iipbn,thc,wife of another^'-' and the natural fa-'- - 

' • « r ; v - v'/r /V; - <• ••-V, ; ■ r- V* '£ '? “?! r -- . * 

ther' ditf procreate* h' child for, the. fake off having • a . fdnj to ptfforw} duties, . 

, relative .to. another, world elfe the defign/ that the offspring (hall, belong to 
;, r both, „.w ovild b e_/vain.-' ;.Xf the 'right of propertyj-were. alone fought , he. : would - 

-have f omitted4ntercourfe'Avith>'the . wife of^ahotHer;- and .purchased '.a .flave,; 

r*r* '*-* \ “;>/// ;jr ' -*-,y *.f,c T»"’y ?* _ . 

f uOri 'if^h£$$creaUdithe\chila to have a fon Begotten from Iove^ of. pkaiarc, , 

or. fpunoujjOffjpringt , .he mutt; haye^a&ed under the- foie influen ce^oT 1 utt* 

\ •' St N,c jh.Y A vv a ec V A. calls '"a twice married-woman ,^her,'W ho . is aga m 

fed vvittiTolemn rite^(|poic,iy;- v. CLXj;j/f^^ 

^hen io fd.'^ r ’ occur*. i n ,th e . text ’of* - M n n uV (GCLXIX)"" ; ? C®? d '' a' fimilar _ 
;1; ^ ^ fv:baya t deferring / 1 . derivative' from. the verb [pa to: defert),Joccurs 

( ':'? n \ >***. ‘ Ca'ty aV an a / (CCt Xyillf ; '/and *£ ifhccV it} 'is’a'-rul^ ^ 

iMfonygitiuft not bbxiiiploycdTwhereVthe- Tenfcof'the text; is .obvious;.' 

\ i ou’thc wifc'of another, with the alien t of her hhf* 

, l ~ is not acknowledged . to^be” the lbn. of a woman' twice ‘'married ;-;P?r 

13 'be, fon -of the foil rth "d ittpyal , \v i Fe , as - deferibed by Na'aeda (Book 
^»v. CL VII I 8), any -'more, than- the fon of the' firtt di/loyal wife, 

- - * ' and 


snd'ths :rcft;racknowjsdg’ed'to/bc fori"' of a^.woman’"' twice ^“married;./ It 
fiiould* not-’be objected; then Budha would not be fob of .Ch'and^ a . 
Gods are* not /liable'* to be reproached by^mah.' ' ‘Othcrwifs,’ Vyas^ ^ W ould 
not be fon.of- PAra'sara / for 'S at'ya vat^i / could not by{ariy means" be 
. described as] a twice married woman, -finee/lbs was'notjpreviou flir ; conneded • 
with any man.' Again/ fincevthefe are"'not included among foas by twice; 
- married wdrneb; ’ they migh’t fall within the description of a 'ion any '-how^ 
produced 'irregularly,^ who' is; .mentioned -]by VVYsns u ' aa twelfth- 'in > rank) 
fCLXXXVl ftiU th's’Dirfons" inflihced' nre'fnnenri-ir in'rantr*' 



race, became a ‘ ’Brdbmaha ;j but/ if devotion' ahd'powcr T>e, wanting,, fuch a :j 
foil is of iriferibur/ rankr ; 1 .‘Accordingiy'perfons fo'born have ‘been mentioned ’ 
by fages, witn fome difference of ‘opinion /as' fuperiour alraoft' to every fon ; 



treating of the -diftin&ion] .between ."a 0 woman 'twice married and adifT 
loyal’ wife, ^defcribes' the twice '-married. woman as one again efpoufed] 
with folemnhrites, ‘^ftiUdthe’ word (punerbBti), ' from which ' the "term, 
**. fon ;; -J**l*z£ 'h£uu. 

only ' 


defertion/ i h 1- 1 h e »- te xtfofr]C a].t VA^ yX n a' »; jhuft ]n ece fla ril y be affirmed - to- 
be merely i'illuftraUvc’?^‘elfc,'-, there 7wouId. be’’"a contrail iftibri’ between 
two lemflators, one. defdrihing tHcV defertion", as • the 1 aft of- the , HufbancI 
(CCLXIX) ; the' ’other,' as,^he a&?of‘,'the' wife (CCLXVJII) . How" can' 


unmarried woman', -who 'goes,' through 'liiA* to'ahy man die may ch'oole, 

,, .» *■- *../ f - + j 1 **' - / » V’ - '■ r . 

be called a twice married woman the word »“ twice or again '' is .irrelevant 2 


It Ihould not be argued’, that her fon is not confidered as fuch. - '-To' deny the 
filiation of a; fon .produced by .a ‘woman' no t'previoufiy enjoyed .by a- 
n other, at the'fame time acknowledging the filiation of a fon produced by- 
a woman frtrjioujly enjoyed by another,', is; inconfifient .with reafomng:,c- 
venhe is exhibited .aVrelieving .his Either from : rr/rgm/debt, in the follow- 
ing text, which cannot be /eftrifled >2 a limited Jatfe, ' -"y, ; _ , '• 


^ I. - - 


CCLXX. 


•- - •• >ccpxx-: • : p [.:■ • 

'SaWcSia ' and Xic’HTfAVrHA’KiTA and .Pait!iu^'a'si:^'A/ ; fa- 


Thkk . thrives; iiy'.iV fon ."any how produced; and is i ndeec 
-'■’ “i'eiievcd. from . «7y!oW (leht by his oblation'of funcr'aLcake 

'^"ro.progenito^s.; • , _ 1 ! T- 



liiivc riot 'mentioned • the offspring of 'an unmarried’ girl/as** fonofthc pro 

J . . p v nvpfcKr mpnfinnpfi'Ku lrifT/»C' -tt •ic'mr\YI(T/»nf -tUTtVl th 



'another > '.rriay\be technically named; h\:.{6n\:by i 
though' .‘tVfejtcrm 1 * ‘ twice 'married^ bel nbt‘rpertinent. r > In'fthis manner the - 
fuperioiir and inferiouf rank of various fonsjby twice married. women; fettled 
according to the various opinions' of. many lawgivers; :an'd;their rjgnt of inhe- 
riting' from' kinfmen, or<iainedf>y-^ and denied'3y gibers^ arejufti- 

fifedV, and^in- the' fame? manner the .text^of' Vi s h n tf, '.which names the. fun by 
*a'twice nftrricd woman as 'fourth; in' rank^ (CLXXXy.); ; niay . bc'.yindicated. •, 


‘a 'twice 


iF'ithe fon ”of a'paternal ‘grandfather* begotten’ rin. lawful wedlock^and the 
"fori 'of a brother; begotten on' a twice married woman, are competitors for a 
fucceffion, : which’ "off tHeifrffiall obfain it-?- i'T.bis f muff - be” regulated by the- 
right of offering the- funeral - cake.,' The nephew, being the'fon of a woman 
again efpbBfed’with folernn ritdsj ''whoinV i shnu and .'the reft intend by ■*, ^ 
foil of‘a woman twice marneH,” is thedcgahhsifffbut; if heb‘e,foa of a wo 
hot.'efpcuTed with folemn* rites'; iie/is'^Ot.compCtenV/tf \iriberiti • f or 


is forbidden by Menu: ;. It ffiould. not.be ! 6bjf£lt'a; tliat'a'lccdnd marriage : s 
.. .j, » f kirUi./.- 


dieted in the 'text of Menu" (CCLXIX)f vet hcricfcribes" the" fon': by ? “- 1 '" 
married woman' as.'; incapable of inlieriliug- frohifa KinTman (CLXX 


married woman' as!; incapable of inlieriliug 


The difficulty is '. removed by affirming,.- that , he declares this i foh'incap 1 
of inheriting front 'd kinfman.ffippufing him ; tb be. the; Ton of a woman 

’rSjt r!tpc Tiw //iT* TAf)\,-r Imnfrlf .ffNnr f 


efpoufed with - folemn Vites by thTfathif *Nor. ffiould it be argue > 

Me nu WevsiHnjt ever ‘every other code, the- feries. 


that, the inftitutes of Mnsu prevailing oyer *cv«y ^ t 

by hint,, ffiould alone;. be received as the general rule, and the ff ^ 

* Impounded by others,* ffiould be admitted'only in. the cife of tranfeen « n 
' -> ■ virtu?; 
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virtu;; ard thus a fin given, pofTeffing a common degree of virtue, and the 
fon by a twice married woman, being tranfcendently virtuous, fhall have - 
equal Shares, { and fhall inherit from hmftnen. As in the cafe of witn-fles, 
fiiould an equal number on both fides give contradictory evidence, it is ^direct- 
ed by Ya jnyawalcya, that their characters thall be taken mto^conficer- 
ation, fo, in the prefent cafe alio, the fame prircple muft be adopted. 
Norfhould it be objeSed, that in this cafe equality muft be affirmed, becaufe 
the holy legiflators are very numerous, and it would be. improper to notice a 
greater fmall differed be in the number of la^grvtn efpvifng the fev*ral opinions. 
Still that law, which is confiftent t with reafon, muft prevail^as directed by 
Y a / j nyaw\lcva{ ‘‘ if two texts differ,, reafon, or that, nobicb reofon bejl 
fupports , muft 411 practice prevail.*,’ t f Now reafon fhovvs, that affinity dependent 
on birth fhall prevail over affinity dependent on acceptance of donation. 

, ? < . < CCLXXI. 

Menu: — Though fuch,.as;are called fons for that purpofe 
( to prevent a failure of obfequtes ), but were produced from 
the manhood of others, belong in' truth to the father, from 
who r e manhood they Severally fprang, and to no other, 
except by ajvjl fdion_oflaw J <t , • - 

The. receptacle lsimfenour to the Iced this muft.be acknowledged. 

Or Mr?. Jons, Jays Vr in asrati JCCJCLVt), namely the fops of a wife, 
of an unmarried girl, and of a twice manned woman, fhall reJpeBiv'Iy flrare 
a fifth, a {iath,and a feventh part. Ha'rita allots a twentieth part to the 
fon by a twice married womam(CCXIX).- The Brrhrrx pxratu affigns fo 
him the next Prate after the fin taught , that is, an eleventh part. Sanc’ha 
and Lic’hita allot one ihare to each of the reft, namely to the fon by a twice 
married woman, thefon of an unmaned girl, and the fon of concealed birth. 


Vriiiaspati mentions the Jon of a twice married woman and others 
with difefteem (CCH). The reafon of it isjhe adultery of their mo- 
thers. ' ' „ . 


SECTION 
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‘ ^•.;YA^NY'A|\VALCYAV’ having" noticed fix fons affiliated thi 
’cilhcf’tq/the .'feed-or to 1 the receptacle^ proccedsjto 'mention Jix.otner. ions a- 
‘-dopted V) i tliouUany^fuch claim ;" and fir/t h e. d ejcribes i tKevfo“h;; giyehi bc- 
• caufe lie- holds; preeminence^ am’on g-'theml^ v’>. ^ ; ! ;•? ,'fV ■’.!* ./> ' ‘ v. ; 



^^HErisfcVenthritiJnink, ‘according to-Y a* j n y Kw.a l’cy X ; fo'r 
him immediately after noticing 1 thefixtliVfor ; fon'\ by 'a ; twice' married wo- ■ 
•mam;; Thcparticle-^ ya, or) is;ih ? this 1 'place’cohne6liveJ - ‘ t which' is‘ one of. 

its- fenfes’i ; accord irig to. A me. r'a.;, , XhuV^iTbotly his' 'father' 1 aifdjmqther give 
liimVo another, perfon for adoption,- he truly becomes' a /on giVen:; this ( U P“ 
pofes; botjjnhis mother anil YatheW;To;bc ‘living ; buty if either, of them be 
dead,' thc;boy- may' lie given by"th e Jurvi ver^vhdwc ver; •Hho’ujd the man be 
* deccafed, the child muft not- be given ‘by tH Wo'mi n ~w it bout the afleii t of her 
'hufband declared Mfcrebiydedihl^'ftA^v^ by a.fpccial text": . : 

* \ -v- . ~ ; ’ ' 

v cchxxiiMv ^ a , ; ; * 

.Vas'ish’tha A s or ’ jffo r m cd o ffe m i n a 1 fluids ^ind'of blood, 

proceeds from Jiis. father and ; mother as 'an efieft from its 
caufe : both parents have power far jufljea fans, to 'give, to 
; fv b» or ; t o, def crt jrim ; but Jet no; man jgivc or accept^ 

i , „ r V'“ “ t^nmen-ary/- 1 h*it dxrtcfot* IpsQtfr J t ! e warj in ilt twa* 10 

jtufitf, ffr.fr, *.ni t I* IW ttftrrMniii ia tU text oi tAruv, *. CCI.XXV. ' T. 

* A j «n of »Ks * xt bf f3 *],'«!} c \nJL i» ExlrJi; Cl. IV, », VIII, T. 



' an only.fonj .Tiiicc 'he mult, remain. to raife up a .progeny ’ 
for the obfequies of anceftors,; . Nor let 'a .woman .give or ac- .• 
cept a.lbnjluhlefs' with /the' laflent-of her lord.. ; H^j.whq, : - 
■ means to; adopt a fon;.'.muft;-afTemble his .kinlrhenj :-give'j,. > 
humble notice to the.king 1 ;. arid 'then, having", made an/', 
oblation to "fire, with words fromllhe-Fet/a,* in the'midft ' 
of : his .dwelling houfey-; bc;may. receive; »as. his.fon .by. 'a- V •’ 
doption, a.bdy/nearly;aHicdto;liim,:.or;Oii failure of filch, 
.even one-rernotely'alijed:.\but jf.doubt : arife,'let'him.treat 
the’-remoje ■' kinftnan as' r alf 'Suclra:;..,The} }c[afs rougHt to be 
known, ^for.ihrpuglr! .one ; fon the^adopter, refcues .many . 

ff- f iff 

; As an onfyj on fhould not be. givtn, V 0 „ he fhould not be, fold dr deferred/ 
Sale' is ' a grearoffence^-'^trn, though niadeXjh ^a jfeafon .of calamity^' when a > 
maintenance cannot ,be,prbyided j. defer tion.is’a great; offence; -becaufef he fa- 
mily* becomec thereby extineft;. Thus 'the P^facasa : \Lct x iio -man accept' an only t. 
fonfi becaufe he fhoulcl, not, dojthat, ^whereby the family .of the natural father} 
becomes, extinft i Vbut this” does hot ihvalidare'the^adoption pf.fuchfa hhaSltr-f 
■ally given to him Some hold, that - , ifanonly Ton be given by awbm'an unautho- ‘ 
xjzed. by berjor'd, ythe ^don a tion i s'/yoi d ;■ as if, lie had been given by.a perfon* 
who wasVinfane.br tHe^Ijkej*‘^.‘;'Let -not a f w.oman "give -,a’ fon^yithout^thej 
affent 'of her Jord :J ’£ the f reafon' is; hat i a . thing,; bclongi ng.to twb perfons-, i 
ought not , to be -given ,by : oneVyithput^tHc,‘affentjof,the ' other , ;I£. a donation • 
of joint property/ made ; bygone, parcener be \valjd - wHy,-^ozV/J np t -the' gi ft * 
of a - foh,, wlfo belongs inf common.' to hi s; fa th er a rid/m b( h dtihe/ltkewife 
good in. law? , , If. fi ri g I c y p r d per ty, , ^ar ifi n g / fro rp i the^fiogIe ''efficient£.5cl' of- 1 
two per ions, be„atmbuted 'to.-'bo th then /fhould the'* th i pg‘ be given -away 
by either .of .them;'' that property' being 'dbvefted, 4 ;' the right of botifis'loft * ' 



V ,'c .§'& >• 

rcatiorijs - one; (^Thus therrcafon', •.why, a' fori has, property fin the paternal • 
rtate,;inuft[be deduced." from His birth, being caufed by, His father; but f the‘ 
iafonofa mother*? property in hcrfqn muft be - deduced. from his’procccd- 
ig :frbih her blood'; , and ’th‘e rcafori, of a father’s 'property V from the child’s 
roceeding from. his fcminal fluids./-, Although the'fame-caufe might here 
ayes' been , invariably} nftigned for/ the- fame .effedt, that ,muft not be done 
\ prejent' injlance t becatifs thefe 'different •chvftf arefeflablifhed • iri con- 
brmity^with thetext£of fages. ' «* "2 ** *•'/," ' \/> • 

’From the phrafe; “ letjnot ,a„ woman give a ion;’* as. from .the expreffion, 
let not, ii' parcener give away.joint prbpe'rtyjV 'does itnot appearFmply, that . 
,e gift oughViibt'td.bc madc'j but^the'donatibn.is^not ybid?}vThen it Ihould' 
itve b‘een'only faid,;',“ let not one givVafon Swilbout^tbe ^Jen^ojUbe other 
»r'the hufband ought not, . by his .foleaft Vo}al ieyiepropert'y^held • in com- 
tomwith'his.wlfe. r fThchtifband, ^therefore, ^ haTthe'primaryjjght/bver . • 
isTop l as a p pearVfr om^t exts^(GC L IIFi 'and CCLII4) ; .but ; thV\yife, be- 
ig dependenVp^him,-;ha's.aTecondary .property,; bscaufc.tfie fori was . pro- 
iccd'frt^'j^^uniWd^eratib^of.lh'er bido'd}#//^ the feminaj juices ‘of tbefi* 
’ini ,}and ibecau fe,ihe > bore ; ih'e!.cl{d^ in^ Her.^yomb.;'; , Hefrce - gift made by a 
:pcndent perfbn ,’^i th^t^th'e' affent ,of. tHe'princ i pah ownerj ' Is void : and 
iis 1 is “accurate;} according ‘to/tKe opinibhf of.^thofel ivhoif contend for the 
ghtfofythe . huibandvito ;thej pfbpehy-'}oChis < .wife; (Boolean, \ Chapter’ 

2 \ ' J 

Nor lei:. a}\v'ojnan t accept a-fon without 'the ajfehYtf-berlloid?': 
b accepted By a, wife without /the /affent'of her} hufban'd,f her property .in 
iat child ls A’alid’,' but hot 'ins'perfofmance fof. filial 'd uti hV‘c an neither ■ 
?lfefs .the .heritage ‘nor. offer th z’srAdd'ba or the’likc,' r for,it ds’diown,' that 
: l c ,^^°ption of a fonTis the} a£fc 'oftHc/man i/iri no i_co defd f ‘lai.y ; is it found, 
hat ^adoption can Hcdht'a^l of. th c /votnan , It.fhould not’be, argued,, that 
ac ' offspring 1 , of/ an..} Unmarried, >girl and the: reft become ( adopliy®* f onS 
broil gh', the. aft of a' woman. ■Although, (lie produce' the’ child, through 
afti his filiation is yalidby'the choice' of the father, or; by the authority 
if law, not .hy. thc choicc of the, woman. * -Thus’ the mention of gift 'by tb* 
aint 'aft of.’thc father .and -'mother 'is intended} to. ihoyr. the' 'means ofef- 
. •;*,* . ' * i’., V v : r * ' ■ - * w * feeing 


'fefting a donation produ&ive of no immoral confequence /but the gift made" 
by the man' alone is; valid. /However, the/mother’s claim Is' not annulled 
by his donation.'; But a, child, ,, belonging to his ri at uraf motherland to ~his 
adoptive father, , is. -not truly ^cbnfidered .in practice as a’ fon^giycn/Yttie- 
adopter fhould/tHerefore obtain the affent of both parents. 7 

•The form ofadoption is fubjomed [j /“he, who means to adopt a fbn, f xnuft‘ 
affemble his kinfmen;/.' this is.'intendeii to (how, /that a fon, known by ktnf^> 
men to have beta adopted , {hall take the^ inheritance^ and perform the brddd’ba ] 
and the like j; and; they > fhall , no t molefl'him.'. Thc 'notice 'given to the’ king 
is in tended. for- the famc'purpqfe. .• ; The oblation "to; fire* with ’ h oly word s ; fro m 
the Veda^ is/ati 'ynejfentidl part .off the. ceremony: /even though it be defective, 
.the adoption’ is njvertbelefs ’valid *, for no one admits; /that the principal objeft- 
is uhattained, tiwLyniJjchtiaf part be tkfeftive./rY/ J 

Un de r the rule of^rx csh a',*: (‘Iwhat is 'moral or . imperceptible,' is not a" 

-C •i.i.dclh '—/.r.Yui-' ".u-'lui.l: T c 1 ' t— 



; 'thc-facjifice bn'cbrifecrating* the G te of a'.building . is; not ''an ‘ unejfen - * 
rial part of.’tKe hpufc^-bnt ^hjmpbrtaht^aft. . -The meaning is this : Jthe rule 
of J aim XNi,"( 5 f tKat^whicK'is.unprVduftive; is‘k part of _that, which is pro- 
ductive, , and;, which -itattenas; f *)v,' fKows, r that ' an /aft, ;wliich"' is zSbchtcd ■ 
with the principal- aft 'pr.-with^one; producing , the'e£Teft j[ chiefly'confidcrcd, - 
•and -which; confirms v the moraf, ment^p_rocesding tHercfrdm,_.but which • 
does-not.itfelf produced the ,effeft.chiefIy;c6nGdered,is'an .unejfen tial part; 
now a', houfe or;- the like, ; being .perceptible^^ phyjkal, doe? not "produce 
moral merit j. Hence/the, definition^ ok unejfen jal, part ^inapplicable” to the fa : 
crifice performed on 'confecratitig thefite'of a , building 5 ■' but jit;is v not’ fruc t ■ - 
that the. wall cannot •be;erefted t - northe houfe roofed/, wit h out ''afacrifice' to‘. 
confccrate the • ground./ Is, it/ therefbrey.p'roper. .'to;, affirm/ thar^ without ^ ' 
an oblation - ( to fire ; with; holy ‘.words from the' Veda, >t]ie moral benefit of , 

• Atsong the ru!:i of prefodj' *fld rhyt’iiica] 'rcciutim'auribnsd telthe ftbshei feq^t cffcdl ctflsi , 

Tacihac'a. • - T. /. ^ VcY-V-/ -T\V-' ’ffH" - / • ' '/ 


... . V •( 3 = 4 "); ■ ' 

• adopting » fon is ho't'.oKtainedj'but it. iv.if/tHat obiation '■ be duly made: 
.Cnee \ adoption df a fon does not prod ucc Jnoral; merit ? - ’ 

' : If' tHis.be projsofed* tHeanfwer i’s'j admitting, this oblation to be an' in- 
dependent f i(nH '."principal aft; < like thetfaftifice^n^confecratjng ;the ’ fite' of a 
■Houfe, flail ihc' adoption isf not void,, iF\ that omitted. ~ But in 
,faft moral merit is’ pVoduced^by’ the adoption of a! fon for’it has',' no .other,- 
'effeft.' It is not by that “adoption V{tHat"^liei child ' becomes V' fon j for 
He Sv as already ’ b omjbi fon of another**^ -t r f \ K . 

.*■ -If lit bVbbjefted, "that he. is made IHe^fon’pf..^ that ob- 

jeftion is anfvvered by a Iking, does that’ affiliation to ~ the\ adopter' himfelf con- 
.flfl in the property yelled i n ji Hn ? fo r* 1 \ s': itjatte n’d ed'\y i th ‘ the p 6 w e ro f ta king 
theihhcritance'and performing t\\tfr6dd'b'a? 'Tliefrrfi isnpt accurate; for .the 
property "yelled in '■ the accep ter.' is ! uni v er fa 1 ly ^admitted,, even though the 
™ . ViiFlh /for* 'heaven , * be omitted, as 


oblation; tb'fire with the might y~ wJ>r*ds* N 

zl fc ;c ;r.J!i7r “ .\f\r\rr 



alked ) : docs .the power r of ^performing theyinz^/Jfl^gmfy • ability, t 
relative’ to" funeral 1 obfequic s ■ an d , the ‘ like.?,*. 1 F-’it bet performed by a traveller, 
although' acceptance^?/ thepurpofebf adoption had mot-taken phee/his offer of 
the funeral cake docs hoi become'valid by his recital of^the proper texts from the 

Veda", f “If ‘it’ be urged by ysay of .reply * • that- the deccafed /docs -nbtattain blu s 
by his recital of holy texts withjthejffilation of afuneral cake;/ the anhver is, 
this reafoning is identical : for b\\C$,',it r rnifljeJaiJl' is attained , through an 
.performed by One, - who . was .qua! ified for.it -and the' qualifiwtioh.confiO s ,n t l 5 *\ 
performance of .an aft capable of cflVfting the attainment of'blifs i thafs pte~ 
'Ififitkh i reciprocate/ ‘ - * 

, It may be argued, that the attainment of blifj through the aft , ' 

performed by one, who was qualified for it, mull be thus particularlycxpk* ne ^ • 
blip tf attained through the aft of religion performed by a fon of the tvd), 
or by a fon of the wife for a min who leaves no IlTiie by himfelf begotten j 
mult be therefore affirmed* that, on failuit of fupenour fon*, blif* i* attain^ 


* Cebfftiit!/ ctllcj MdnjitoM, f«Mi»r,CUfWi, *•",*» 


through 
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through thc„aa of religion performed by a fon accepted for adoption the 

right of performing afts capable of effefling the attainment of blifs is 

V 

therefore afenbed to this fon in confequence of acceptance , and the afenb- 
mg of that right to him anfes from making that the objedt of the ac- 
ceptance and the fupport whereon refts the objeeft fpecially contemplated 
in performing the facrifice with myfterious words from the Vida To this 
argument the anfwer is, the acceptance and oth*r ails of adoption being 
paft before the attainment of blifs, a particular faculty called moral mpnt 
mud be efhbhflied *. It fhould not be argued, that, although acceptance be 
a paft event, the paft exiftencet of acceptance operates to produce the effedt. 
Were it fo, the paftexiftence of an a& always producing the confequence, there 
would be no argument to prove the moral relation of caufe and effedl or, ad- > 
mitting, that the paft exiftence of acceptance does produce the effedl, it would 
be phyfical or perceptible , but this has been already anfvvered. 


Is not the oblation to fire with Serious words no part of the adoption, 
but mdep-ndentof it and an attribute of Kim, who is qualified far perform-^ 
tng obfequies? *' An adt of religion performed by one who was duly qua- 
lifi-d,” therefore fignifies an adt of religion performed by an adopted fon, 
•with a view to whom an oblation to fire with myfterious words has been made, 
and thus, fhould the oblation to fire be omitted, the power of performing obfe- 
quies be mg confcqusntJy W/mtmg, the affiliation is null It fhould not be ob- 
jected, that, finte it jsburdenfome to make both accept arce for adoption and the 
oblation tojire attributes of the perfon qualified^/* perform obfequtes , acceptance 
alone fhould be confidered as an attribute^ requifilc condition There exiffs 
no argument, by'vrhtch it can be diftmguilhed whether the acceptance, or the 

j — * — *i ppf 

oblation to fire, fhould be confideredvas^ the requifitc condition, both ought 

• A particular fnnfcara called apbrva I hare explained in former note* the idea wj ch fee ms to be a t 
ticked to JattJcara , \vh ch I ttanftate flcul y Afxma here tranflated tn-nt u in a getwnf fenfe the relation 
between caufe and eff ft not canf entire According to what fyftem apurva t confidered as a fa»f<ara, 

J know not in dialeftichs they arc did nft qualities and the M manja doe* not admit hpurxa in a pin 
lofophical arrangement However, the relation between a paft erent con fid red asjt caufe afld a remote 
event confd red as its effft may be called a faculty, or power to produce that efF % if there b- any fub 
jeft to which the faculty can be attributed in this new, the foohas in conTeqienc- of adoption, the fa 
culty of proennog blifs for his ftther T 

t It has been "already explained that, according to or.e fyftem of ph lofophy, the cefation ot paft exill. 
ence of an event is confijered as pofiare, and fubSfttng for the purpofe of conr ftng with it another even 
confidered as it* efieft ~ T 

4 n 


therefore ’ 
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therefore to be deemed-attributes.of who' Is , qualified A to perform-.olfe- 

quics. t v Again j fince-itis true in law, that affiliation is not complete joy accept-*-? 
ance alone, therefore tonfure and other ceremonies performed, by the adopter’s 
;own family mufl be alfo, affirmed to contribute ^affiliation in like manner,;? 
Alice there is no reafonfor {electing on c in ..preference , to , the ,other, the obla- \ 
tion to fire with holy words .from the Veda fliould alfo^be confidered as con? _ 
tributing to adoption. : Bat.the. notice .to, kinfmen. and -.other formalities 
appearing to be intended for an evident or. popular end, an imperceptible, or ., » 
‘ moral purpofc ought not to be attributed . to them. ^ Is it not thus, proved, 
that adoption is not valid, unle&an oblation to fire jtvic h ; holy, words • from . 
the Vida be duly performed ’ i N 

, When this argiiment is propofed the ahfweris; ; y_et. notice, to thekingand 
convocation of lanfmcn arc necefiary ■ fo r'a feen or fecular purpofc, namely that 
the adopterjs brothers .and. the reft may know the name and clafs of the child , -• 
and fa forth, .after ^thoroughly ,inveftigating;.<77/,;prrz/«/?tfnc« : for, this rea- 
fon, ( the purpofe not being indifpenfabhi) .'affiliation is . in 'fome inftances. valid ; • 
even without this unejfential part of the , 'ceremony . . , 1 1 n. _ like j manner ,fliouId ■ 
the. oblation to fire be .partly, omitted,. lin confe^uence.of, inability, to ’complete* ■ 
it , the adoption is fometimes good in law, asjmarriage.and. the . like arc valid 
in fimilaj circumftajiCM. '-- ' ; > * ' . * 


The meaning of that observation of yA'ciiESp at. i BnATTACHA^A, 
may be .thus explained ; ( if the intention of the. party be. only, declared in. * 
this form, .**, I give you this dam fel;” (he continues amaiden, andthe accep- 


ter does not become licr hufband the contrary fhe may begiven^to ano- 
ther, as a girl called Pr iYiiaI was beftovved by, the father of VAStrncVA 9 n 
CoNTtpuo'jA, and afterwards given by him to Pa'ndo but if the.intcn- 
tion;oF the party Jic, thus ex prefled, " I give this damfel to b tthy wife, 
Hjc becomes.the wife of the accepter, and cannot with propriety be given to 
another? this alone con ft itutes marriage : fo, »T a gift be made declaratory 
of property only, then property alone is conferred, as in the cafe of a flave? 
but if the declared intention be cxpreficdjn thefe words, " I give him to 
you as a fan* and if the accepter's retention le thus exprefled, “ I tal^him . 
o fon/’. he becomes a fon ? nothing elfc is required, . 

Sxjscc 



( ! 327 )■'. 

' Si Nc e tht'Calka furani declares filiafiod hull, iftonfineand other ce'remoJ 
hies, preceded by theenunciation of the family name,’ bVomfrteH (CLXXXII) 
this is neceHkry to dfliflf adoption : J ' Butlfincc lib'one has.decbred, that 
atibn is mill/if the oblation to fire with holy words from thz'PSJa be omitted, 
the validity.of adoption by gift and acceptance only, without fii efr ah oblation, 
is fully pro’red by reafoning. Howeverfas a fon is produced fcorn fecundation 
without the fecitalof holy texts from the /^/but a fon is perfe&ed by/ihe 
tecital of them, (for Y a'jn y awalcya declares,' “fm/arifing from the' feed 
and the womb, jVexpiated^/ the 'ceremony'cf ‘tonfurc and Pytbfe which " pre- 
cede it;”) fo,' even; without an oblation'tb firefancLfied by holy- words from 
the Veda, adoption, the object of that adl of the ‘-will railed acceptance,- is 
indeed valid, but no fpecial perfeftion arifes. On the other hand, tonfurc 
and other ceremonies] -preceded by announcing the family nnrite'bf the naiti* 
ral father’/ having!been performed,, the claim' to the origin . 1 family 

cannof-b'e for fri ted ;' how then can thecliild' become- fbtrof . another'? On 
this an'd : fimilar reafoning-isTdiinded the' text/of. ibrCdiicJ piratin', which* - 
we revere as the commandment of bur matter.'- Without minute inveftiga-, 
tion, it is admitted; 'that' the' adoption- of a bov, for'- whom tonfurc and 
other ceremonies' had .'been' 'clrtddy performed! after announcing the family 
name of his nsturaVfathe'r- is void/ ' - r ' v ' "*- ’ ‘ * 

It fhould be here confidered, that, if the adoptive father die after taking at 
a fon a hey under tlie'agc of 'five years; but tonfurc arid ether • ceremonies 
have’nof been performed; 'the adoption is never thelefs- valid; herce the 'ce-~'. 
lebraiion of th'efc ceremonies with' the* family name ,of the adopter bimTelf ; 
oughtnot to' be confidered as : contributing Vo tbs : ad*ptiin,b'±i the/circum# :: 
franco of tonfurenot having been performed .with' the family name of the hi-"' 
tural father jboitld be Jd confidered: ‘ Whence is this' deduced'?- From the 'text" 
of the Calica pirrana (CLXXXII 1), 'which ;fiiows that the circurafhrice of 
tonfurc' and dther' ceremonies’hoV'' having' been 'performed with the -family : 
name of the natural father does/ contribute • to • the - validity 'cf adoption. It 
Ihould not be argued/ that; Gnce there arc hb, grounds’ of feledfrori, both:' 
ought, 'to' be confidered as 'contributing thereto. The - purpofe being sn- 
f veered by one, it -would be burdenfome to cfrabliftt/ that’ both contribute to 
adoption ; and there is nooccafion for £0 doing. Nor fhould i: bz argued/ 
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under the age of five years, would not be a given fon duly adopted Say 
not, that is admiflibie. The law does not fhow adoption 10 be void, 
when the principal part of this ceremony had not been previovjly per- 
formed. It Ihould not be faid, that the word tonfure rauft extend to 
that part of the ceremony which effects the purpole, but that the eradd'ba f 
not effe&ing the purpofe confiding in tonfure, is not includ-d in that term. 
There exifis no argument, on which this can be eftabhfhcd. 

The adoption of a child taken at the age of five years, but for whom 
tonfure and other ceremonies wereaft$rv ards performed under the” 1 family 
name of his natural father, Would be neverthelefs valid for the ceremony of 
tonfure performed under the family name ofhis natural father is void, bscaufe 
he did not then belong to that family, and becaufethc ceremony is performed 
by one who had no right to do fo, nnCc he truly became fon of the adopter, 
and certain’y b*long^d to his fam 1> not having been already initiated 
under the family name of his natural father when the adoption took place. 
It fhould not be objected, (hat, were it fo, the text of the Calica purana 
(CLXXXII i) would be unmeaning. That text is only intended to in- 
validate the adopLion of a boy, for whom the ceremony of tonfure had 
been performed within the third year, and who is afterwards accepted for 
adoption within his fifth year. In this cafe whofe fon does he become 9 He 
becomes the Have of the perfon, who accepted him f r adoptijn, 

On this fubje£l it 1$ faid, the inference ought to be f dtemed admiflibie; 
for the ceremony of tonfure thus performed is void, and a repetition of it 
is needed, but that cannot take place, finceThere is no perfon capable 
of performing it, becaufe he is not truly fonof either, for vou'muft affirm, 
i that by theTelinquilhment of tfie giver the boy ceafed to be his fon, or to be- 
long to his family^ "and that his affiliation is void. ffiould not be obje&ed, 
that the text of the^Cd/ica puratia (CLXXXII z) would be unmeaning. It 
is intended to confinri the fenfe of the preceding verfe (CLXXXII i). A 
boy therefore, being accepted under the age of five years, js m law a true^Ion 
of the adopter, even though^ the ceremcn f of tonfure have not been performed. 
Accordingly, if his filiation ere incoraplete'uotil'hTs marriage, which is 
included m the term, “and the like” (CLXXXII z), he might efpoufe a 
4O- - , ’ ^ 
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ydamfcl related to the adopter within the dcgree,offl^/>/Wr/ ; and the affdta- 
tion' of one,\vliGfe marriage happens not to take place, .would be # void; 'and, 
- ton Pure and other cchmonies for men of the fcrvlle clafs being optional, if 
.* ' thefe be not performed, thc'adbption v/ouldbc ‘invalid: the fu- and other diffi- 
■ cultics arc obviated j for/thc implied objeft is to except one,fcr iv bom the cere- 
mony of tonfurc has besn ptrforrhid under the family name of the natural father. 


1 It fliould be here remarked, that no law is found, ’cxprefiihg that a foh 
‘ flinll not be adopted by one, who has' not contradted a marriage : nor any i 
'.•law, that a boy, known by Im family. name to Zr 'of tlie" fame primitive flock,’ 
ihall not.be adopted. But, in fadVyif the. adopter. ^ 'wilfully omit any of- the 

‘Cither that tonfurc,* dr anybrijer which is ordained ^for his clafs,' 

, . i-J S-iy'j.K > j jv ' : .o .7 L ' 


ceremonies. 



,inny'bi' exprtjfcd in i ’beje words t “ I - will '.pfcrForm'UibmlV^ ' This fiiould bi 
admitted as -a rational interpretation :~xlfe;* Ins,- affiliatidri’bcing'imperfeft 
- when fuch an adopter died, -the 'eftate* would «*bc' ttiicefl 5 by a' brother s ion; - 
... ♦r.V.r.Vr® -h’lKfrnnentlv per-' 


’afterwards; .when .‘the affiliation" was perfc6lcd ;by tonfu’re fubfeguently per- 
' yformed iv ‘tbs'kinfmtn , the fon would JieiHeftttutc 'of .property jor, being then _ 
• , unconcerned withj.mbufn'ihg)., licViigb t' ii i mYe 1 f ca ufe ,th e s cfereniony. oi ton- 

' .L .Y! ■ 



treating of the order VfV hbufdkeeper- df'rharricd'riian. . ' Tb 
- is nn nrcriiment in fubhAr-t C../-L 7.Tnrri .* '-"'a 


. A y s no argument tofuppbrtj'ucb an indu£iioh\ ’^Accordingly' i t is'recorded in the 
./ SMrafa, that Pa'ndiT, having gonrto tlie J fircft«' with'iiiis ’wifc/adopK' 1 '■ 


h»Tl»g .«mTe<j«cniIy catered into the order of devotion. 


fons 
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ions begotten on her ly frargtrs . and it is recorded, that Vyasa and 
others, who had comfa&ed no marriages, neverthelefs obtained fons, name- 
ly ^SucadrVa and others. He, \ ho happens to have no wife (whether 
he have comratted no marriage, or hi* w ife have died or be forfaken by 
him), cither his not completed thexeremomes, which perfeft / am tern 
or belongs to no order , but it is contrary to common fenfe, that, although 
the form of adopting a fon giyen !me been obfcri'ed, the adoption fhould 
be void. . , % 

If a fon be adojptcd by a man imrn-d to two vines, he would have two 
maternal grandfathers andj poald cla m at maternal arceliry both their lines of 
forefathers^ This feemmg difficulty 1* thus reconciled , althojgh there be 
two fets of maternal anccflors, they fhould be jointly confidered as manes 
of anceflors, and they fhould be thus named in performing the SrddiVba, 

“ fuch a one maternal grandfather fprung from fuch a primitive flock 1 fuch 
none maternal grandfather fprung from fuch a primitive flock! to thee 
(to each of you) this funeral cake is offered," and fo forth, as is done by the 
fon of the wife confidered as a fon of two fathers. Thus tome reconcile tbs 
difficulty* 

Malls only need fans to relieve them from the debt due to anceflors. 
Accordingly, the /age Af vkdapai v t deftrirg admiffion to a region of bills, 
but repulfed b) ,the guards, who watch the abode of progenitors, becaufe he 
hid no male iflue, accepted a bird for his con fort, that he might earlier 
obtain a fon ; and it is recorded m the Mjbabbdrata and other works, that 
Jaratca'rij, Kochi, and other males, have taken wives .for the fake of 
obtaining male iffud, bu' it i r no where fa d that a woman / as taken a Lujland 
for rhit p vrpofe. Accor ding)y in the double fet of oblations, it is mdif- 
penfibly neceflary that the fon fhould perform the i'ddl ba for the paternal 
line, not for the line of his ma‘cmal grandfather, but it is (imply reprehen- 
fible in one, who performs the irilVba for the paternal anccflors, not to per- 
form it alfo for the maternal grandfather and his progenitors Coo fluently, 
fincc the iraddla may be performed without noticing the maternal grand- 
father'shne in a fubordinate double fet of oblations and the like, tKciradfba 
for the maternal anceflors js not requifitc to the completion of the obfcquics 
~ " " performed 
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common. to all.” . In, that remark he, delivers^this opinion: by the father’; " 
Telinquiihment, his. funeral rites, and.the’fonVclaim to Jjis eflate and fami- 
ly, are annulled -.by.the mother’s reliriquilhmerit'alfo, the fob’s claim to'hei 
eftate and family is cancelled; but the father of the natural mother not hav'i 
, ing relinquithed the' child, how^can.the boy’s claim to perform his Sradd’&a 
and. take his inheritance be annulled ? 1 The iraddha for a maternal grand- 
father is not a confequence of his property, for he has no, property in his 
daughter’s fon ; it- is grounded on’-the .birth 'of the child from a daughter 
procreated by„ him ; '.and that defeent is riot in this cafe loll. , If_it be alk- 
cd, Jince his defeent from his father- and mother likewife is not loll, fhall 
he not therefore perform" the irddd'bd for themalfo ? the anfxer //, the, 
right of performing obfequies and the like for -a father and mother does not 
. arife From birth alone, :but from the^ relation of a fon to his parent: if he be 
forfaken, although.* the defeent remain the fame,- the relation of parent and 
child does nbufubfid’j for he is hot numbered among fons : and, although ' 1 
the definition of.a fori.'born’ in dawful wedlock be applicable, he mull be exi„’ 
cepted under the,authority of the law.fince thofe,,who are technically called' 
fons, are alone qualified to perform the sradd'ba and-' the like". ' " . 

Still fhall he. not ‘take the inheritance, jind .pVrfornythcfobfequies, of 
the natural /ather. of-.his natural .father; for, grandfcms riot bring technically 
fo named, like fobs, \f* bom from' a fon”' is the definition of.‘ a grandfon in' 
the male line.? One bom'’, from' a fon' is not jbt, r msaning of iflgrandfon'in the ' 
male line,”' but fon’s fori is the frnedmng . of Jbatjer'm ; el fethe’ adopted Ton 
of a fori' would.no t be a grandfon'.* and, ' if th’atyinference were "deemed ad-' 
milTible,- it. would bc incompatible with the text 1 of the Brabmc fhrdha/. 'f f ‘ 

; ^ CCLXXIV.yi; - •:/: ' « 'Jv 

Brahm!'fturana':r- s TnEy ;clkim defeent frdm a different 'primi- ' 

in’ fViF» rdVlatirm ral-pc ' • 


It cannot.be, true, ,.t ji a t.h e who is fori ofa fori i s'no t a ’g rand fon in the..-' 
male line : and it is'prdpef.tb/affirm.tharheToritiriues the race of the 'pater-*.' 
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rtal grandfather. ' "May not the phrafe,'“ propagate a diftmft"race,” lignify 
cdntinue'the lineage of the father"’ hot “ continue that of the paternal 
'grandfather?” it is iriconfiftent Vittt common fcnfe'toTay, that a line of de. 
fcendants unlnterruptedlil-'c the ftream of file Ganges, is the race of the father 

* alone, hot'ofthe* pa’ternal grandfather. ‘Orfif tfiatTrere deemed admiffible, 
•the exprclfioii", “claiming ’’defcent 'from 'a ’different primitive flock,” would 
be inaccurate ; for it lignifies claiming defcent from that fage (Cas'yapa or 
another}, w ho is the founder of the family (or defcribed in the Vtta as the 

” fourcc of defcent) iof a different perfoh from the natural father, meaning of 
courfc' the’ adoptive’ parent : confequeritly, if a Tori’, born in a family claimirg 
' defcent -ffom''SA'HDiLVA J be 0 adopted into' one,' ’whicli'dirives its origin 
from CASYAPA.’but do riot become the grahdfon of the adopter’s father, 
"'’Casyapa, would not be tlic’fource of his defcent. 'Again j what would be the 
v iriianingof “ Teparate in the oblation'oP-furicral cakes’ 1” It' does not Cgmfy 
bound' to'oifer a funeral "cake' to a feparaie perfon.'jhat i8f to one different 
from the natural parent ; .for,’ were it fo, all'pei foils’ 1 ’would lie “ feparetc 

* in the, oblation of funeral' cakes,” ' fince’ thejr preienV'diicli offerings to'iheir 
" Another's and to thetr paternal and maternal grandfathers and the reft. There- 
fore “ funeral cakes”, mull here denote relation Vitlnn the degree of a fir 

“ffndo ; and 'theierm above quoted fignifics, that the relation by" the funeral 
"cake is’ different from that which exifted 1 through the anctftry of the 
natural father. ’"Hcncc"it is deduced, 'that) omitting the fucccfiion of na- 
tural progenitors, "the funeral cake fltall bc offetbdgin’thc double fet ofobla- 
tionsi to the anceftry of the adoptive father. Thus r it likewtfe appears, 
that the paternal grandfather enjoj s’’ the futierdl'cakc offered hy that tttylcl 
Jon. Or the word fir.ii may fignify the fet of anccftors who have reached 
the abodc’of progenitors. ’ Still relation by the funeral "cake virtually ap- 
pears' to Ittlefenfi cf tb: ncori\ for the” derivation of the term frltL'Cf" ■ J 
exhibit's, as its fenfe, “ thofe, whofe fets of anccllors dre diftmfl. If A bro 
ther’s fon be adopted. Hill, fmec he enters tlite ftmily of the adopt-'- 
the fet of anccftors is dtRitiEl, as a cow and (ltcep arc different front a co" 

and goat. 

la- fimuld rot Ire objeOeJ. how can ill - term maternal gi3ntlfet.' tr ^ 

l’ ! “l ally u r eJ, fince It fignihes rr.o-l.crs fuller j but lie (the ratutal g- 

fjtlif? 
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father) is not-a. mother's father, Jirice his daughter is no longer, mother of 
ilk' fi:f .Although (he be not then colifidercd as fiich. 'yet, l:nce flic 


t grandfather,.^ 'derived, fignifies natural , mother .only; and, although fuch 
relation xeafe .by her death, -ftill ‘ the jvvord^ mother is ufed in performing a 

fraddlba., •» .: f . r ,^. * V:., - , ; : - , 

i- f THEjfathers-right it^bis (on ,\yh^ is given a way. after the death of the mo- 
ther, is.deyeflcd by, his donation, Jmt; fince {he has made no gift, {hall, not 
the fort perform .the, irddd'ba in confequence ofjter fubfifting right? It fhould 
not be anfwe red,. that, fince the text' of Vasisht’ha deferibes gift as„the.adfc 

r -!• * ,'-l -|«J 

- of. both (CCLXXIII), «a*fon, Avhole moth'er.is dead, ought not to be given; 

^ clfe, a.fon, . : \ybofe/father is.dead,.' ; might in like manner be given: away by 
tVii" mnflicr ?\5nr<- a nVirafV* nnf a wnm.m <rive nr aCCCDt 


lord, it is, thereby intimated, that, if the wife be living, her cooperation is 
required, for a donation made jjy.'the hufband; but, if me be not living, there- 
is,no obje&ion .to a gift made by the hufband ungly., ^ hen'this^ argument 

• is propofed, the anfwer is, .that inference is admiflible. But, in fa£l, a fon;' 

’* *• f ? '\ -V »«?y /zh<\ * 

, "whqle.-jnother^is dead, pught,not to by given aw«^y; jt contradicts common 

, , ^enfe,,.that pne.fhouid,bc 7 father >( and the^.wife of another be mother, of an 
adopted; font* \ If,giFt.be founded, on ’the cooperation .of the jnother, then fucH. 
. a .contradiction '-.to ; ; common , fenfe , does. exiftyn this .cafe; for < the mother c . 
gift oft be y&ff ^becomes ■ncceflary, j \ Thus fome expoundthe^iaw/ ■ 

r \ Bu v t i; Ch ANDES w.AR a; explains ,ths‘ phrafe, ^both, parents, (tiSfa\btr 

* and mother f have, power to .give a fon,” the . father . has tbaf power, and jhe 
*. - mother has that power;, for it is a rule, ;that, in . the ? appofition called ’dwandwa, ' 

each term; '.whether expreffed firft. or. la ft,. is Severally taken and intended.' 

• The-, lawgiver alfo -forbids the at tempt, of a mother ' to,make_a f gift-.wifh°ut 1 
the confent of. the, father:" nor let a woman give or accept a fon,unIefswith 
the aflent of her lord.***'' But there is this difference: if the' father be living , 
a mother can only make a gift, with" his affent; but; if he be no t living, Jbe may 
• , do fo even, without his previous < con fen t., _ )f *, ^ ; >f T . y . 

, , v ' According 
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According to this opinion, the hufband’s gift of a fon is valid, without 
his wife’s confent, even during her lifetime ; but the wife’s property in her 
fon is not thereby devefted. If this be affirmed, the anfwer is, whit difficulty . 
is there? It may, however, be queftioned how a fon, given by a widow 
without authority from her deceafed hufband, can become the fon of a mate. 
But others deduce^from the phrafe, “both parents have power &c.” that 
gift is the feveral a<5t of each of them: but a donation by a woman is there 
forbidden; “ let not a woman give or accept a fon, unlefs with the afTentof 
her lord. 51 It fhould not be objetted, that the word mother, in the expref- 
fion, “ both parents (the father and mother) have power &c»” would be 
unmeaning. It {hows, that fhe may confer an equal right with her own. 
But in this cafe, even though fhe transfer fuch right, the affiliation is not 
valid ; for the adoption of a fon con fills in tbe acqwfition of an equal right with 
the man's. It (hould not be argued, that adoption is valid even in the cafe 
of a gift made by a widow, bccadfe {he is then independent by her hufband s 
death; and the accepter acquires property in the fon as it were by occupancy, 
fmcc there is no extjhng claimant of that right. Still fhe cannot properly 
confer an equal r*ght with that of her lord; and the claim to a fon, acquired by 
occupancy, is not ackowledged; elfe, property by occupancy in any child, 
whofc father and mother are deccafed, being admitted, he would become in 
law the adopted fon of a guardian. It appears, that a -woman :s dependent 
c\en during her widowhood; fincea text (CCCCLXXVII 2 ) .requires her 
to preftne undefiled the bed of her lord. 
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competent to perform .obfcquics' and’ the like for his de’ceafed natural mo. 
therJ That is.admiflible. -- ' ~ ~ ‘ 


" CCtXXV:; 

Menu:— He, whom his father;, or mother with htr hujba'n$)\ 
■affent / gives to anotheras Hisfon/provided that' the donee 
" have no iffue, if the r hoy be of 'the fame dais and . affe&iY 
.. bnately difpofed, is confidered as a ? fon givenj the gift be- 
ing confirmed by pouring water; • * - '*/**•' f 

The particle W f '\**or#?» occurring in the text of Ta jnVJawal'cya 
(CCLXX lI),in this text of Menu, • and;m that'of VisH.so;(ChXXXV), 
does it not 'appear- that each of them' may ft vc rally make 1 the ; gift? ’ Yk'fhould 
•notbcafffrted, 'that'the particle Wis in this place cohneflivei '-Were it (o, 
the expreffion of VAVisitf’H a;;' 15 nor let’s.. woman give of. accept'd fob, *' 
would he unmeaning ; .the' liw. {h.dws,’thit gift (Kodld be the joint aft of .baifi 
parents/ Tt fh'ould hot- be. argued,': that 'this very "maxim is confirmed : by ‘the 
exprefiion, “nor leta.woman'gifc-or’acccpt a foV i” ' elle," it might lie under- 
wood, that each, may transfer his own right* Were' fuch the’defign, it would 
he faid,,“ let not one fingly give a fon;** to prevent a donation made by thehuf- 
ban'd alohe : fihee the test;' which defefibes him* who is called a fon rejefled 
(CCXCij;, admits' the filiation "of sfboy forfaken either by' his father" or" his 
motherland adopted by u-flrariger; ^it’ might' be (uppofed that one given by 
cither of them became in lav) a fon- given/ * It muff therefore be" affirmed; that - 
the property of both departs,' jf the boy be given by either of them : elfe; how 

could a boy; forfaken by his' mother,' becdmsKr'/jw^afdnfejsfled? ' , 


- Th at'- inference is deified 5 for the- feeming difficulty is-rerncbtdV i? 
(1 given by either of them” bc^explaihed' given by the •father,, or by the mo- 
ther with*her Kufl»nd*s‘ affent. ; Ir fljoiild hot" be objeded, ' that there is no 

argumenfon' which this induction ; can’ be "eflablifhed. The ' unreasonable-' 
riefs'of the owricrfhip'of one’being forfeited by the gift of another is 
feimt argument. 'yAdmittinglhat adoption is in or.: ca/f void , i becau fe .the „ 
father’s property 'is'not'Ioft bylheglft of a mother unauthorized ^ kirbuf- . 
band, 0111 , the property of the’ mother,' who is fubjed to thc father’s -power^. . 

. ’ - '* '-'V 'VQl * v ‘ : '' ' ' ' "being 
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bein^ dcveftcd by his gift, would not her Ton be incompetent to perform her 
cbfequies and the like? If the property of any one be forfeited by the gift 
of him, to whole power he is fubjed, then the property of the fon in that, 
which was obtained through the indulgence of the father, would be devefled 
by the father’s fubfequent donation. Therefore the property of the giver 
alone is devefted by gift; the adoption ofa fon given is valid by the donation 
of the father; but given by the mother unauthorized by herhufband, it is 
void. Such is the induction. But, fince it is not a fit pradice for a fon 
given to perform the obfequies of his former mother, it is proper to take for 
adoption a boy, whofe mother is living, and who is given both by her and 
by*her bulb and. This brief ftatement may fuffice. 

- ’ ' 1 ; ' * ‘ \ ; " 

, What fornc affirm to be Chandeswaxa’s notion, is queftionable. They 

bold , that, if an orphan give himfelf, heis a fon felfgiven ; but if one, whofe mo-' 
theris living, and whois bellowed by her, give lnmfelf, lie is in laws, fon giv- 
en, as fuggefted by the particle ( va ** or*’) in the text of Y a'jn y awalcy a’ 
(CGfcXXII). That the boy*s gift of himfelf confers a right equal to his 
father’s,' appears from the definition of a fon felfgiven : and this is reaCon- 
able, fay theft lawyers ; for hfter the death of the father, his whole wealth be- 
comes- the property of the fon, and a donee has property in that w ( hich'is 
given to him by that heir ; fo, after the death of the father, the fon iia$ a P ro * 
prictary right over himfelf, and that right is transferred to the donee by his 
gift : hence a s boy, whofe father and mother are living, but -who is forfaken 
by them, becomes by i his o wn_ donation a fon felfgiven. Would not a boy, 
given by his mother after the death of the father, thus become a fon felf- 
given ? That is admiffiblej/xy tbcf; lawyers * but, in fad, a right equal to th it 
of the father is conferred by the Con’s donation; and, \ by the mother's gift, eve- 
ry claim is cancelled. That opinion is queflionablc; for adoption confifts in 
tie acqttifliin tf a right equal to that of the father: if (that be effeded by 
the boy’s own donation, he is a fon felfgiven; if it be efieded by the fathers 
gift i the boy w a fon given ; fuch as the difiindion. But if a boy be given 
by l.ts widowed mother, a right equal to that of the father is not cfTeded 
by her donation,* but by the boy’* gift of lnmfelf; he ought therefore to be 
ccnfiderc J as a fon felfgiven. It fiiould be here remarked, that after the death 
cf the fad rr, his fan’s fon, whofe own father is dead,* has a title to other P 5- 
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temal wealth, but is not acknowledged to have any light over the fin , f or n0 
fuch right does exift over a Ton and a wife and this is reafonable Thus 
much, fay the lawyers, wbofc cpinm vat firf cittd, has been mentioned by 
way of llluftration. 

\ 

Cullu cabhatta holds, that the father and moth-r fhould make the 
gift with mutual confent. The reafomrg, on which this is grounded, muft 
be fought. *%But m* fail that alone is prop-r V a'chespati misra Iike- 
wife affirms, that adoption is only valid if the gift be jointly made by both 
parents 

The mother being fubje& to the pot er oF *her hulband, h-r property Is 
■detefted by his gift , but it is not foin the cafe of wealth obtained through 
favour or the life, becaufe there is no fubjedhon in refpedt of fuch property. 
Thus, if a fon be adopted by the hufband, the wife has a fecondary clai n 
to that child, becaufe property is common to the married pair (CCCCXV)j 
and the line of the maternal grandfather is thcanceftry of the adopter s father 
in law. This opinion authors deduce from the glofs d-hvered bj Chan* 
deswara on a text cited m a fortrer book (Book )ll. Chap I, v LI1 1 ) 
and from the glofs of Cuelu'c abh atta on the fubfequent text (Bool. IU, 
Chap. I, v. LII a). 

The Retnacara contains the following glofs on the t-xt of V AsisHT'flA 
(CC-LXaIII) be, -who m*ans to adopt c fon , mull afTemblc hiskmfmen, that 
the boy adopted at a fon giv*n, may thereafter obtain n Glare .A Gambling hi. 
o\t n heirs, he mayreceive, rs its fon by adoption, a bo) not remotely allicj 
to him, that is, nearly a lied to him, fuch ns the fon of his own maternal un- 
de or the tthc this is intended for the let'r afeertamment of the boy's 
name and clafs On failure of near kinfmen, he may take one not nea ly 
allied to him , for the name and primitive flock may be afcertained b) 
other pofmve proof the particle c ~a here bears the fenfc of “ c *n ” Bu , 
if doubt arifc, that is, if it be doubted by one, uhoadopts a remote klnfman, 
whether he belong to the facer dotal clafs or the Id e, let him treat th* boy 
like a fon by a "Suelra, emplojing lutn onlj in the bufinefs of the houfe. 

Tor through one he rcf.u-3 many ” b~caufe, through on* fo^* adopter 

fates 
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&vci many anaftors,' therefore he fliould'take for adoptidii aboy, : <vhofe 
clafs and family are not dubious. - ” : ' • ' ' ' ' ■'* 

" Va'cHesp'aTI ills r a* does not conned the terms “ nor let a woman ac- 
cept a fon,*’ with the word s’* 1 ‘ ' unlefs with the afientof her lord;” becaufe; 
even' though J r fhe have the confent of her h'ufband, a : woman cannot adopt' a 
fob given ; for fhc can make ho adoption/fince file is debarred from prefenting 
ah oblatioifto fire with the myfterious words'fiom the 5 Vida, which oblation 
isa’part of the ceremony. - That is'riot the. opinion of RaghunAKdAna-, 
Va'chespAti bhaTta'cha/ry-a, ‘and the' 1 reft:* it is not' reafonable, 
that’ the -principal ad fhould be unperformed becaufe' an "unejfential partis 
prevented :* fince a woman could riofm&kt th i'requijtte vow,* (for. fhc is 
prevented’ from reciting" it in holy (trains,) (he [would be' incapable of per- 
forming' a mere ’ voluntary" rite. ' 'Like the confecration and/difmiffal of 
'•a bull, the adoption'bfa'fon may be completed -by* an ‘oblation to. fire^per- 
* formed through 'theinterventiorrof a Brahmana^' ‘Thefeparation of the 
terms hor let awbmah l give‘'or'accept a fon,r frohvthc words; “ unlefs 
\vith Ihcfafferit ofher'dord/’f [is thus fet'afide. ’•* - V"* * *- 



It fliould. be. remarked^ that' according to Va'c hesp ati misraV if a 
boy, who is given by his father and mother^ confcnt to the donation, his adop-' 
•tion, 'asa forngiven,' is f valid; but' ah' only - fonmuft not be given, even 
though'hcdb confent^ No'fon mujl Be given away"agai>ifl bis'icill ; "clfe, the 
'mention - of * 1 aflent 'ofpcrfoni' intcrejled". (Bbok-II.'Cliap. I Vi fv. J Il) 'would 
'be unmeaning. Tliatopinionfs''difputablc; fora boy riot" older 'than" five 
years, Scmg ighorant of civil affairs, cannot diferiminate between aifent and 
'"dilfcnt.' 'Asfdovhat author's aflirm'as the opinion of the commentator, that 
' a father mu fl give a fon, who cbnfcnts loit,' but, if he 4 bcian otily "Ton, the fa- 
ther lhall not give him', even (fiougK’kc i db confent'; that is alfoqueftionable : 
for, fmec he is 'not his r own‘ mailer/ there is no l argumcnf to’ proVe that 
one, who docs confent, mufl be given. ''' 

* * tow ttt wJib whiej* a Wcmn rite j» Lepca^ T. ' , 

t To ill* »rfi-T*r.t list Utlt'LlU f.hojl ftply, till tie 'difauud cf a lull cannot lx * 

T. . 

? Aco;iI-g M Vi'fOHmt VM**, the tret C>oa!A Ik tlitji interpreted j ROT let A £* f9 

• f« vj'ii %>iUi th? aSrst cf Ur JcrJ. sorart'ptoct «*«»r fiert^fasrrr."' T. 

T 
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The ceremonial of adoption is nov> fubjoined. Having given humble 
notice to the king, and, after making an oblation to fire with holy words 
from the Veda, giving gold and winter-corn m conformity with ufage, let 
the adopter, afcertatnmg his name, family and clafs, in the prefence of k.nf- 
men, receive a boy, for whom the ceremony of tonfurc and the like has 
not been performed, whofe age does not exceed five years, and who is given 
by his father, or by his mother with the alien t of her hufband, provided 
that they have another fon. Let him next perform the facrifice on adopt- 
ing a boy, (putrejkti). This putrejhti facrifice, fay experienced lawyers, 
muft be performed by one, who maintains a confecrated fire; but by him, 
who does not maintain fuch a fire, an oblation mail be made with 
the mjfterious words from the Vein, as dtrcfted / by Vasisht'ha. In fadt, 
the oblation to fire with holy words from the Vida, which is di re&ed by 
Vasisht’ha, fiiould precede adoption ; the putrejhti facrifice, ordained m 
the CaUca purana, fiiould be performed after adoption . this appears from 
the form of exprefiion ufed in the texts (" having mad: an oblation, be may 
receive a fonp* and, “ having taken a boy Jive years old, be Jhould perform a 
facrifice*.”) At prsfent fome omit through Jazinefs the facrifice called 
putripoti , in the fame manner that the ceremony of combing a wife’s trefies 
,is not nov) prafhfed. Thus authors dircdl the ceremonial af adoption a ' 


In the Cahcd purana, the texts above cited (CLXXXIIand (CLXXX1II) 
arc delivered, after premifing the fon of the body, the fon of the wife, the 
fon given and the fon made. “ Any other is called a Have” (CLXXXII 2 ); 
from this it appears, that the claim of the natural father to a fon taken for 
adoption is annulled " Sons given and the reft” (ibid) ; the term, “ and 
the reft,” comprehends fons made by adoption and the like. Hence thefe 
muft alfo be adopted under the age of five years, and the ceremony of 
tonfure and the like muft not have been performed under the family name 
of the natural father: elfe the boy would be called a (lave. 


Va'ciiespati cnATTA'cnA^RTA holds, that, fince the text of the Cal ca 
purara declares void the adoption ofa boy, for whom the ceremony of ton- 


* According to thi gloft, " fir2,** w’-uh occon la the t*xt 
aft » i=tcduKlj ifter receiving the toy.* T. 
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(CLXXXIII) era* he rr-'ui^J '£t* 
fore 
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J fure has been performed under the family name of the natural father, the 
adoption of a boy, as a fon given, who fprung from the fame primitive hock 
with the adopter, is confequently invalid. Others do not refpeft that opi- 
nion, and they affirm, that the text (CLXXXII l) implies a prohibition a- 
gainft adopting one, for whom the ceremony of tonfure has been performed , 
but there is no harm in taking the fon of a near kinfman, and afterward: 
performing the ceremony of tonfure and the like. Their meaning is this, 
** under the family -name” intends the declaration of that name , it mull b: 
alfo underftoodf that the natural father, who has performed the ceremony , was 
competent to~do fo , confequently, the family name of the father being only 
*~once proclaimed^, (for both db not perform the ceremony,) the adoption of 
1 a bay, who has not been Jhotn , is not void. $ 


t A man dies aft« ^authorizing his wife to adopt a fon , thfe ceremony 
of tonhire and the reft are fubfequently performed by ahother perfon fprung 
from the fame original flock with the natural father , ftill the adoption 
would be valid, becaufe the ceremony of tonfure was not performed by a na- 


*• tl f ra i father competent to do fo. It fhould not be obje&ed, that adoption 
.is void, if the triple fet of oblations be offered beginning with the natural 
1 father, and proceeding regularly to th* feveral ancejlors , and the qucftion 
J of competency fhould not be examined. If the iraddba werecafuall; omit- 
ted there would be nb defeat in the adoption. On this point it is faid, the 
•text cited (CLXXXII l) is intended to except the performance of the cere- 


mony of tonfure previous to the acceptance of a fon given, for after the a- 
doption, the ceremony of tonfure performed by the natural father is void. 
It fhould notbeobjefled, that the word tonfure docs not figmfy the initiating 
ceremony, but ihc aft of (lining the head and fo forth Tim ,onCine 
may with cafe be made to figntfy that particular ccremon) . It fl'° ul[1 no1 b " 
ohjefted, that til fucli a cafe cr b'rtfoppiftd, the validity ofadoption is denie 
b) the letter of the law Thereat ho argument to fupporc that opinion , for 
it has been already noticed, tbit aceeplance in a certain form is ill* cCicicnt 
caufe of filiation If a natural fatb-r. having g.ventmtj hisfon, p-rfo™ 

- . ceremony under Ins oi nftmil) nam-, through mifhhe or tbroui; i 

r ” rv then although the adoption be valid accord,,,,; to the fyrtemof lt“* 
,i"e text’ (CLXXXII =) ^Clares voidtbe relation of the fun to the adopt- . 
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"who ignorantly omits to perform the ceremony of tonfuri afrefb, bccaufe it 
had been already performed. Such is the opinion of other lawyers. 

Some hold, that the mere aft of {having the heacf being the principal part 
of the ceremony , and the recital of holy texts by a competent perfon, and other 
formalities, being unejfer.tml parts of it, the ceremony of tonfure is complete- 
by the aft of {having the head done by the natural father, although unejfential 
parts of the ceremony fail. Then the rite of tonfure, though performed 
through miflakc by one, who fuppofed the legitimate fon of another to be 
bis own, would be valid? That is admiflible, fay thefe authors. But 
their opinion is erroneous j for, the aft of {having the head being fug- 
gelled by a precept not fcnptural, * the performance would be ufelefs; but 
the perfon, to whom the precept relates, mull be chiefly confidered, Hrice 
it is ordained, that the ceremony of {having the head {hall be performed by 
• a competent perfon. It fliould not be argued, that this is a cogent precept, 
like that for approaching a wife in due feafon. Since compliance with a co- 
gent precept has no reward, the important objeft of initiating th; toy into the 
facerdatal clafs would be unattained. Or, admitting it a cogent precept in ref- 
peft of the ceremony of tonfure, Ail! there can be no fuch cogency m the cere- 
mony of feeding the child with rice; for. Cnee the body cannot be fupported 
■without nourilhment, the cogency could only be deduced from a maxim not 
jt.fipVui a\ . VitTitt lYre p? ’ f&iviYKK*. wtw/av.y by -a cwxypetewt 

being required in the cafe of one folemnrite, the fame mud be eflablilhed in 
the cafe of another. Va'chespati bhatta'ciiarya obferves in the new 
Duatta nirneya that the ceremony of feeding the child with rice, being 
performed by a competent perfon, becomes a fep towardt perfeftion or in - 
uiation. Confequently, from the expreflion, “ under the family name of the 
father,'* is deduced the invalidity of the adoption of a boy, for whom the 
ceremony of tonfure has b-en performed in a mode, which {hows that he 
lhares the primitive origin of his natural father, or which fiiows that he con- 
tinues the race of his natural father, for the terms, “ family diflinguifhed by 
a name indicative of the primitive Cock,'' may fignify race or lineage. 

• Precept* are ds.li ignitVJ ,-tto ft h a* are drawn frou fvriptare, a ai fach ai are draws* (ten oihet 
foarcei. Ttefe again admit ot>er (ubdinGon* m-nnonCd in a forni'r note. T. 

f Tie c'J Duaita ntrmya «» co-npefcd br Wciiman Kiiaa. T. } 
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Ameka exhibits both terms (gotra and vanSa) as fignifying family. That 
a boy, for whom the ceremony of tonfure had been performed by his natu- 
ral father with the omiflion of fome unejfential part, fuch as the treble fet of ob- 
lations or the like, may be legally adopted, is thus difproved; and the adop- 
tion of a boy fprung from the fame original flock is' thus fliown to be valid * 
the whole is confiftent. 

At prefent, as fome lawyers affirm, the adoption of a fon accepted under 
the age of five years by men of mixed claffes, who do not pra&ife the cere- 
mony of tonfure and the like, is Valid, even though the {having of the head 
be not in any mode effedled. 

The adoption of a brother’s fon is valid. To this fome objeft, that, fince 
the text of Menu (CCLXXVI) deferibes a nephew as fon of bis cbildlfs 
uncle* a further adoption as a fon given is not valid; their own legitimate off-, 
fpring, being given by the father and mother, to each other, does not thereby 
become a fon given. 


CCLXXVI. 

Menu: — If, among feveral brothers of the whole blood, one 
have a fon born, Menu pronounces them all fathers of a 
male child by means of that fon. 

The objection is ill founded j for Ciiande'swara, Cullu'c abiiatta* 
Udayacara, and the Varijdta * explain the text, ‘ fons given and the reft 
fliould not be adopted, if there be a brother's fon.’ No one has faid, that, 
if a brother’s fon be adopted through miflake, the adoption is void- As a 
daughter fliould not be appointed to raife up male iffue, if there be a fon be- 
gotten inlawful wedlock, but the appointment, if made, is valid i f°» 
prefent cafe, if a rtf brut be adopted* the afl is goo-l in brut. Admitting the va- 
lidity of the adoption, fliall not another nephew luve an cqtnl, °r ttt Ifffi an 
unequal, Ihaie, fmcc healfois ccnf.dered at a fon ? No; far, Va*J NYA'VAL- 
CV' pronouncing a nephew to be uncntiilcd to participation iTtlcrcbc 
a brcdiT, thenephew mull of couife be confidued as inferiour to a fort given 
m the like. It fliould not be argued, that, if no fon begotten in lawful wed- 
lock. 
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Jock, nor wife, daughter, father and the reft, be living, the brother is entit- 
led to the fuaeffim, and, on failure of him, the nephew and other heirs, fuclt 
as fons given and the reft, have an equal or unequal title, according to the 
llrength of their claims. The term '• fons" being ufed in the plural number in. 
a text formerly cited (CCXXIII) it appears, that fons of every defcription are 
entitled to the fucceflion although a brother be left. Accordingly Cullu'ca- 
bhatta obferves, neither uterine brothers, nor parents, but, on failure of 
fans begotten in lawful wedlock, the fon of a wife and other fecondary fons 
are heirs to the deceafed father; this is meant, for the right of the fon begot- 
ten in lawful wedlock is deduced from another text (CCXV); but of one, 
who leaves no fon properly or improperly fo called, nor a wife nor a daughter, 
the father is heir j and, on failure of thofe and of the mother, the brothers 
ihall take the inheritance. Why then is he called a fon? Bscaufe he delivers 
the uncle from the hell called put; elfe, it would be improper to 
affirm, that fons given and the reft ftiould not be adopted, if there be 
a brother’s fon: unlefs he delivered his unde from the heft called put, there 
could be no fufficient reafon for not making an adoption. Confequently he, who 
is adopted as a fon given, has a right to poflefs the inheritance and perform ob- 
loquies, although there be another nephew. He becomes the fon of the adop- 
ter under the rule of Vishnu (CLXXXV), which is expounded in the 
Retndcara , “ he is fon of him, to whom he is given by his father and mother.” 
He claims the family of his adoptive father, under the text of Menu 
(CLXXXI). 

u The funeral cake follows the family and eftate thus, becaufe the fa- 
mily or eftate departs, the funeral cake alfo departs : by faying, the fune- . 
ral cake is extinft, his continuance of the lineage is denied. Hence this phrafe, 

** the funeral cake follows the family and eftate, does not fignify , that 
wherever the family or eftate goes, the funeral cake alfo goes ; for, were it fo, 
a military man, or other perfon, taking the inheritance of a priefl, who leaves 
no heir Iprung from the fame primitive ftock, nor a fellow ftudent, nor any 
kinfman, would offer the funeral cake. Nor docs it fignify, that the funeral 
cake is followed by the family and eftate; for, were it fo , the adopted fon 
would not take the inheritance, but the grandfon in the female line would claim 
the eftate and family of his maternal grandfather, like a fon. The fojfible mif- 

4 S • ■■ ^ 
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conftru&ion of the phrafe is thus obviated. The fame muft be alfo under- 
flood in regard to the fon of a wife: thus, if he belong to her huiband 
alone, he fhall not perform the obfequips of his natural father, fmcehe does 
not fhare his eftate and family; but the fon of two fathers fhall perform the 
obfequies of both. 

On this Va'chespati bhatta'cha'rya remarks, if the right be du- 
bious, and there be no other argument deducible from precept, it is thus fug- 
gefted, that the funeral cake fhall not be offered, unlefs the party can claim 
cither the family or the eftate : in this inftance it is queftioned whether the 
natural or adoptive father have a right to the funeral cake, which muft be offer- 
ed by the fon given j but it appears, that he fhall not offer the funeral cake 
for his natural father, becaufe he does not affume his family name nor 
take his eftate. In a cafe where_the right is not dubious, the funeral cake 
fhall be offered by a daughter's fon to his maternal grandfather, although 
he do not claim the eftate and family ; and, if there be a pofitivc ordi- 
nance, the funeral cake may be offered to a ft ranger without ’taking his in- 
heritance. Hence, the afTumption either of the family name or eftate is the 
ground of the claim; that failing, the fon*s right to offer a funeral cake to the 
xiaCtrraf parent faffs r his participation in the family and eftate of his adoptive 
ther is a true ground of claim, fince he may affert the right of offering a funeral 
cake to this parent. It follows, that the fon given claims the family and eftate of 
his adoptive father. The fame remark is made by RaghunandaNa: in the 
Udvaba tafoa : it appears, that the fon given (hall claim the family and eftate 
cf his adoptive father alone, fince he cannot affume the family name and eftate 
of his natural parent, nor perform his obfequies, which arc here fignified by 
the terms “ funeral cake*’ and “ funeral oblation . ** RaohunaND aNA cX “ 
plains the word ficadbd , an oblation to be eaten by progenitors; thus, of 
him, who has given away his fon, that is, of the natural father, for this i* 
the nearcfl term, the funeral cake, or oblation to be eaten by a progenitor, »* 
extinft : it follows of courfe, that the funeral cake /hall be offered to the 
adoptive father. 


cclxxvii. 

Brahpie purdr.a: — Those fons, 'who arc adopted either as a Ton 

riven, 
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given, afon felfgiven, a fan made, by adoption,' a fan bought,' 
° r a fan rejected, muft ever be maintained with /applies oj 
food and apparel : 

2. They claim de/cent from a different primitive flock, are 
faparate in the oblation of funeral cakes, and propagate a ' 
diftinft race; on the birth of a child, or on the death of 
a kin/man, they partake of uncleannefs for three days.* 

Even though the adopted fon were a nephew, he partakes of uncleannefs 
for three days only ; for his original relation by the funeral C2ke, through his 
father and mottier, being annulled by their gift, impurity for ten days is fet 
afide ; and uncleannefs for three days arifes from his connexion by the funeral 
cake in right of the adoption by the accepter i but, when a fon is born to him, 
the adoptive father, his brothers, or any other kinfmen, all become impure for 
ten days by reafon of the connexion by the funeral cake in right of birth. 
Confequently, when affinity by the funeral cake arifes folely from the gift of 
the father or the like, the uncleannefs lafts three da) s only. Such is the op- 
nion of fome lawyers. VVchespati Biiatta'cha'rya holds, that, 
when Tons given and the reft have children born, or tkemfelves deceaft, the 
impurity of the adoptive father, and of his father and other kinfmen, 'lafts 
three nights. 

Vishnu and other lawgivers declare, that a Ion given is debarred froni 
inheritance by the fon of a twice married woman and the reft .* but according* 
to Menu and the reft, he excludes them. Visnttu and other lawgivers 
conftder him as inferiour, bccaufehe ha$ no natural connexion through his 
mother; Menu and the reft deem him fuperiour, bccaufc he was lawfully 
begotten, and Menu likewife holds, that the fon of the wife, oh the Tup-* 
pofition of his tranfeendent virtue, excludes a fon given. But Vu. iuaspatx 
declares the inferiority of the fon of a wife (CCII). He affigns a higher rank 
to the fon of the body, and to the fon of an appointed daughter, bccaufc they 
are lawfully begotten, and are conne&ed •z'tib tie fatltr and gnndfaiter 

• The firft part of t*ii* verfa ha» been cited it r. CCLXX 1 V. Oa tbc fabjeft cf jnM*e*aj> fee Mime, 

CL 5. t. 5S aad falls 
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through their mothers (CCXV). Confequcntly thefe are highell in eflimatm: 
4 ‘ other fons’* (CCXV), who Jhall only be maintained, are Tons given and the 
reft: the fon felfgiven is included in the fame defeription with the Ton made by 
** adoption . If pure by-clafs” (CCII) j this is intended to forbid the adoption 
of fons inferiour in clafs. “ Irreproachable for their condudt % u this is intend- 
ed to prevent the negledl of conftant and occafional ads of religion. Confe- 
quently, the right of the fon by a twice married woman and the reft, to the ex- 
clufion of the fons given, bought, or the like, which is propounded by other 
fages, alludes to fons fo adopted, but, who are impure by clafs, and reproach- 
able for their conduct. The text of the Brabme purdna (CCLXXV 1 I i) 
relates to the fame cafe. 

Should not the fon of a ''Sudrd wife be alfo contemned, for he is born of 
a woman unrighteoufly married (CXLV 2)? Still this fon is not procreated 
by an adulterer : the marriage of his mother is alone unrighteous, not the 
procreation of the fon ; on the contrary, there would be fin in not approach- 
ing a married ''S 6 drd in due feafon : the latter part of the text cited exhibits 
the period, when the fin of the marriage, not of procreation, is mature. 
But the fon bom of an unmarried woman of the fervile clafs is named in law 
fon by a ''Sudrd, He is mentioned by Vasisht’ha as fixth in rank, that 
is, lixth among the laft fix ; or, in a word, twelfth. 

A question here occurs for difeufiion. Cana fon given he heir to a 
Hnfman, or not? On this point fome lawyers affirm, that the right of the 
fon given to inherit from a kinfman, which is mentioned by Menu and 
BmjphaVana, and his fuperiour rank, as ordained by Go'taMa, Vri- 
Haspati and the Called purdna, 'muft be confidered as relating to a fon 
15'ven, who is endowed with tranfeendent good qualities ; for the expref- 
ftons uCcd in the text of Vr jhasrati, “pure by clafs, and irreproachable 
for their conduft,” denote tranfeendent good qualities : pure fignifies abfol- 
■ved from all guilt j “ by a£U of religion, by alms, by fludy of fcripture,and 
by facrificc, men become pure, or are affohed from ail guilt” A text of 
Mrnu (hows, tlm a fon given, being endowed with every virtue, (hall take 
the heritage. 


CCLXXVIih 



CCLXXVIII. 

Menu : — Of the man, to whom a foil has been given, adorn- 
ed with every virtue, that fon fliall take the heritage,, 
though brought from a different family.' 

1 1 
In like manner, the fucceflion of a fon given notwithftanding the claims 

of a fon by a twicemarried woman and the reft, which is propounded by 
Go tama, BaudhaVana, and the Cahca purana y mud be explained from 
the concurrent import of the texts ol Menu and Vri'iiaspati, It is ac^ 
cordingly declared in the Brahme purdna, that Tons given and the reft ftiall 
only be maintained (CCLXXVII) ; the omifiion of the fon of a pregnant 
bride, jn this text, is founded on the confideratjon of his affinity in right of 
birth. It ftiould not be alleged, that the text of the Brahme purcina relates to 
culpable fons of thefe deferiptions. It is declared that, if culpable, even a' 
fon of the body does not take the heritage (CCLXIV) : hence vicious fons, , 
whether begotten in lawful wedlock or the like, or adopted as fons given 
and the reft, are excluded from participation; fons fo adopted, being 
void of good qualities, ftiall have a maintenance ; but fuch fons, being 
virtuous, ftiall take the inheritance of a father or of his kinfman. This "is 
right, fay thefo lawyers. But others conteft this opinion, drawing other in- 
ferences from the fubjoined text cited in the commentary on Ya'jnyawal- 
CYA. 


CCLXXIX. 

Vrihaspati, after premifing the Cali age: — S ons of many 
different forts, who were made by ancient fages, cannot 
now be adopted by modern men deftitute of eminent 
powers. 

Sons of many different forts, namely fons ofa wife and the reft, who were 
made by ancient fages, cannot now, in the Cali age, be adopted fyy modem 
men- Why ? To this queftion he replies by an epithet, which contains the 
rcafon; “ deftitute of eminent powers.’* Confcqucntly eminent poivcr, ari- 
fing from true piety, is ftated as requifiteto make him a fon, who is begotten 
on a widow or on a married woman, osbofc huji.vid is impotent: hcncc it 
4 t 
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appears, that fucft a fon ought alone to be confidered as fuperiour fa rank,' 
for the filiation of whom devotion is not particularly required. But the fili. 
ation of a fon given in adoption being admitted by the ''Aditya Parana in the 
Cali age, eminent devotion is not required for the adoption of fuch a fon, any 
mote than fora fon legally begotten. The fon given, like the fon begot- 
ten in lawful wedlock, is therefore fuperiour to the reft. 

CCLXXX. 

‘•Aditya pur ana: — The filiation of an y but a fon legally begot- 
ten, or given in adoption by his parents, is a part of ancient 
law abrogated in the Cali age . 

“ Virtue ”, in the text of Menu (CCLXXVIII) figniiies abfence of 
vices and 11 pure by clafs and irreproachable for their conducl,’ 1 in the text 
ofVRUtASPATi (CCII), bears the fame import, fay thefe lawyers. That 
is inaccurate. Sons are of two forts, by lirtb and by adoption ; the fon law- 
fully begotten and the reft arc iix fons properly fo called ; the fon given and 
■the reft arc fix fons improperly fo denominated : the chief of each fet, the 
fon lawfully begotten and the fon given in adoption, are approved in the Cali 
age. ’ Accordingly Vriiiaspati deferibes the appointed daughter as fupc- 
riour to the fon givenj their relative fuperiority and inferiority depend not 
on piety. Tin's, which is quoted as tire opinion offome lawyers, is accurate. 
Butin faft, all fons, whether born of a twicemarricd woman and the like, 
or given in adoption and fo forth, are heirs to kinfmen, as well as to their 
own fathers; yet, if void of good qualities, they fiiall not lake the heritaoe 
ofa kinfman : however, they (hall have the firares of the paternal efiate al- 
lotted to them by the Brahme yWn/rand other authorities, hut feme (hall 
. have a maintenance only; the due allotment lliall be made as deduced 
from the fcvcral preceding texts. It appears to be the prefent prafliee for 
a fon given in adoption, who performs tlicafls preferibed to his clafs, whe- 
ther conftant, occafional, or voluntary, fiuli as facrifice, confecration of 
pools, and fo forth, to take the inheritance of his paternal uncles and the 
reft. This we hold to be proper. 

„ Virtue ” in t! '- *«• °f Menu (CCI.XXVI1I) is eeplii"' 1 

C»»'- 
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Chance swara and others, fcience and good conduct* “irreproachable for 
their conduct,” in the tc\t of Vrihaspati (CCU), fuggefts one who is 
exa£t in the performance ofe\ery a& of religion , “ pure by cbf> ** excepts 
one who belongs to an xnferiour tribe. Ch xnde'swa^a remarks on the 
expreffion “ adorned with every virtue” that the rig’ t of fu'-ceOion being 
fuggefted by filiation alone, “ adorned with every virtue” is intended to 
fhow, that he fhall take a {hare even though a fon of the body be produced ; 
but, if void of virtue, the fon given {hall have a fimple ro n'onance. It is 
alfo proper to affirm, as intended by that expreffion, that fons giv^n and o- 
thers, being virtuous, are entitled to the inheritance and fo forth, in prefer- 
ence to a fon by a twicemarried woman, or the like, if he be deftitute of 
good qualities, but, if all be deftitute of good qualities he, who is fupcri- 
ouras neared allied by bit th, {hall take a full (hare ol the -paternal eftate, 
and the reft {hall have the portions allotted to them m the Brahm » purina. 
and other works. The maintenance directed (CCLXXVlI) mull confiftm 
the receipt of filch a fiiare. elfe, the fecmtig contradictions in the texts of 
Me mu and others, and of Ya jnyawalcy x and the reft could no» be well 
reconciled. But fome argue from the concurrent import of the text of 
De'vala (CXC 4), that the text of the Brabmt purana alfo relates to fons 
given and the reft, who are infenour m clafs toth 0 r adiptn,* fathers. This 
brief expofition may fufTce. 
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SECTION IX. 

ON THE S 0 N BOUGHT. 

He is eighth according to Yajnyaivalcva; for, immediately after de-< 
fcnhing the fevcnth, or fon given, he thus dcfcnbes the fon bought: ** he, 
who is fold by them, (by bis father and mother,) ftiall be confidered as a fon 
bought** (CCXXXVI). Although a fon given and a fon bought equally 
become the property of the adopter by the voluntary adt of the original owner, 
he confiders the fon bought as inferiour to the fon given, becaufe the fin of 
felling offspring is greater. Many legiflators concur in deeming him inferi- 
our. The rules refpe&mghim are fimilar to thofe concerning the fon given. 
“And thereft,** in the texts of the Cahca purana (CLXXXII 2 and 
CLXXXIII), comprehend the fon bought and the reft. Vishnu names 
him as ninth in rank (CLXXXV). 

• CCXXXI. 

Baudhayana: — He is called a fon bought, who is received, 
for the fake of male ilfue, from the hands of his father and 
mother, or either of them, after paying a pi ice . 

«* Or either of them ;*’ if he be received from the hands of his mother, 
the confcnt of her hulband mull be required in the form, which has been 
mentioned in the preceding fc£hon. By the expreftion of Vasisiitha 
41 j e t n ot a woman give a fon” ^CCLXXIII), which has a fc con clary fenfe 
without abandoning its primary fignification, fale and the like is definitely 
intended; for, by parity of reafoning, there is occafion for the aflent of the 
liufband, fincc Ha'ri'ta maintains, that a woman can claim no indepen 
dcncc in the receipt or difpof.il of wealth. This is taken from the Rttnacaro 

“ AiTER paying a price” mud he fupplied; for that correfponds 
the text of Y.V jnyawalcya, fincc the verb cn, joined to the prepofi«<”* , 
r/, fignifics delivery preceded by payment of a price, and is 
that text. 
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CCLXXXil. 

Menu: — He is called a fon bought, whom a man, for the 
fake of having a fon to perform his obfiquits, purchafes from 
his father and mother, whether the boy be equal or unequal 
to himfelf in good qualities; for in clafs all adopted fins mujl be 
equal. 

“ Unequal;** not of the fame clafs. 

The Parijata . 

Neither. Ihould a child of inferiour, nor one of fuperiour clafs, be 
adopted as a fon ; the mention of “ equal or unequal ” mud therefore relate 
to good qualities. 

The authors of the Med'bdtit'bi and PracaSa* 

Cullu'cabhatta quotes the following text of Ya^nyawalcya; 

CCLXXXIII. 

Ya'jnyawalcya: — This law (that on failure of the bell, the 
next bed (hall offer the funeral cake and poffefs the heri- 
tage) has been propounded by me in refpett of fons equal 
in clafs. 

Titus, fince the texts of both have the fame purport, equal clafs is re- 
quired in all cafes excepting that of a fon by a "Sudra. In like manner equa- 
lity of clafs is alfo aflumed in the cafe of a fon by a twice married womart 
and the reft. 

* He is called a fon bought, who, being fold by his father and mother, is 
received for the fake of male ifTue, even though he be unequal in clafs, for the 
text of Menu cxprefTcs, “ whether the fon be equal or unequal.” 

The Dtyacalkd. 

For the commentator thinks, that, if equal, in the definition of a fon 
given as delivered by Menu (CCLXXV), fignify “of the fame clafs,” it 
4 U ought 
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ought to fignify the fame in this place alfo; if there alfo it fignify equal in 
good qualities, as it is expounded in the Med'hdtifhi, that is not pertinent, 
when the good qualities of a child five years old mu ft be examined. Were 
this interpretation admitted, would there not be an inconfiftcncy with the text 
of Ya'jnyawalcya (CCLXXXII 1 )? No; for that text may be ex- 
pounded, “ in refpeft of eleven fons, omitting the fon bought.” But, in fad, 
a child of a lower clafs may truly become a fon by adoption ; for De'vala 
declares, that fons of a lower tribe muft live under him of equal clafs (CXC 4). 
The expreftion of Ya/nvaWalcva, “in refped of fons equal in clafs,” 
is intended to preferve the order of fucceffion: for, if the fon by a twice mar- 
ried woman, belong to an inferiour tribe, and the fon given, be fuperiour to 
him, then the adopted fon, who is of fuperiour clafs, fhall alone take the in- 
heritance; but, if the fon by a twice married woman were equal in clafs, 
he would be the legal heir. 

This fon bought is fon of the purchafer and participates in his family and 
eftate. He is fuperiour to the fon made by adoption and the reft. This 
ihall be hereafter difeufled. As for the text of Yam A (CXCI4), which 
deferibes the fon bought as fifth, that is, as fifth among the laft fix, or the 
eleventh of the twelve fons , that muft be underftood, when he is inferiour in 
good qualities to the fon reje&ed and the reft. The text of Vishnu, which 
places him ninth (CLXXXV), muft bealfo adduced when the fon of a preg- 
nant bride is more virtuous than he . According to the Brahms purana, the 
fon bought fhall have a tenth part of fitch J hare as is allotted to the fon of the 
body (CCXVIJ 3}. 4 


section 
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SECTION X. 

ON THE SON MADE BY ADOPTION.*- ; 

HE is ninth according to Ya';kv aivalcva . f or immediately after de- 
feribing the eighth or ton bought, hi deferibes this fen as ooe who is roads 
by the adopter’s own adt (CCLXXXVI). 

• CCLXXXIV. 

Baud Havana: — He, whom a man adopts, the boy being 
equal in dais, and contenting to the adoption, is a fon 
made. 

One who confents ; that is, one, who thus acquisfces, •* I will become 
his child j he fhall take me as his fon.” 

The Rctnacara, 


He is inferjour in rank to the ion given and to the fon bought, because he 
Is not given away by his father and mother, to whom he belongs. In fail, 
the boy is bereft of father and mother, or is forfaken by them j or, both be- 
ing living, they tacitly confent to the adoption, as a man acquiefces in ano- 
ther’s enjoyment of his land. Or this fon is as it -jeers mads of cusa grafs and 
the like, endued with life by the power of devotion. Ifhc do not confent to 
become fon of the adopter, what fball b e the confequence ? The boy does not 

* Sons are thus adopted in Mit'bild ; the prafUce of adopting font given by their parents was 
there abohfhed by Sii'datta, and Pratihasta, although the latter had b-:n himfelf adopted ii that 
manner. Their motive was, left a chi d, already regiftered in one family, being again regiflered In 
another, a confufion of families and names fhoald thence enfns. A fon, adopted in the form f® 
briery noticed m the prefent fefhon, does not lafe his claim to his own family, nor aflirme the far- 
name of fait adoptive father: he merely performs oh/eqoiej and takes the inheritance. In Genre, on the 
contrary, and in mo*! other countries, foot are only a 3 opted in the form difcufled in the eighth feftions 
the O.fatAixv jioiS other devotees, whr> Jnd a life of celibacy, bay chiJdr"n to adopt them in the mode 
which is briefly confidered ia the ninth feftion. The prjfti e of appointing brothers to raife op male iflue 
to deccafed, impotent, or even ahfent hulbands (fee Sec, IV} prevails in C/nfi (C'dra-d:&.) T. 

become 
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become his Ton. Or, as Cano a' contented to become daughter JaiikU, 
fo, if any one accept the relation of fon to another, and the other admit him 
as fuch, then he become/; fon of two fathers. 1 lis precedence above the fen 
felfgiven and the refl fuppofes him endued with good qualities. 

CCLXXXV. 

Menu: — H e is confidered as a fon made or adopted, whom 
a man takes as his own fon, the boy being equal in clafs, 
endued with filial virtues, acquainted with the merit of per- 
forming obfequies to his adopter , and with the fin of omitting 
them . 

According to Cullu'caehatta, '‘equal” or fimilar here fignifieS 
equal in clafs. It is explained in the Wdbatit'bi , endued with qualities fui- 
table to the family. “ Acquainted with merit and with fin this is explain- 
ed in the Rctnacara, knowing the merit of performing obfequies to his father 
and mother, and the fin of omitting them : “ endued with filial virtues,” that 
is, -with the virtues of obedience and the like. 

' Being fimilar to a fon given, he ought to be adopted under the age of five 
years, as ordained in the Cahcd furdna. (CLXXXIII). Nearly the whole 
form, directed for a fon given, fhould be obferved. It mute be affirmed, 
that his future eminence in literature is conjeftured from the ready apprehen- 
lion and docility difeovered by him at the age of five years. All this is vague 
and complimentary, for it is not requifite to filiation. 

This fon claims the eteate and family of his adopter; the text of the Brahms 
furdna (CCXVII 2 ), allotting a fifth part to the fon made, fuppofes him 
endued with tranfeendent virtue; and fo do the texts of Menu and the rete. 
This brief ftatement may fuffice. 


SECTION 
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SECTION XI. 

ON THE SON SELFGIVEN. 

HE is tenth according to Ya'jnyawat.cya ; for immediately after 
defcribing the ninth or fon made, he proceeds to defcribe the fon felfgiven. 

CCLXXXVI. 

Yajnyawalcya : — He, who is fold by them (by his father 
and mother) lhall be confidered as a fon bought; a fon 
made is adopted by the act of the adopter himfelf, but he, 
who gives himfelf, is a fon felfgiven ; and one received 
while yet a foetus in the womb of his mother is called the 
fon of a pregnant bride. 

Vishnu fays, “ the tenth is a fon felfgiven'* (CLXXXV), to which 
it is added in the Retndcara, he is fon of the man, to whom he gives him- 
felf. 


cclxxxvii. 

Menu : — He, who has loll his parents, or been abandoned 
by them without juft caufe, and offers himfelf to a man as 
his fon, is called a fon felfgiven. 

" Offers himfelf; 1 * gives himfelf, faying ** I am thy fon.* 1 

The RetriacnrH’ 
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Hn is infcriour to tlie foil given and to the fon bought, becaufe he is on. 
ly given by himfclf having acquired a fecondary power over bis ei on firfin. 
The fon made ly adoption, fay fome lawyers, is diftinguifhed from this 
fon, becaufe lie only acquicfccs in the adoption, which is the aft of another, 
and does not give himfelf. This fon may, however, claim precedence 
above the ion made. The Drabme purdna afligns a twelfth part to him. 


SECTION 
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SECTION XII. 

ON THE SON OF A PREGNANT BRIDE. 

HE is eleventh according to Yajnyawalcya ; for immediately 
after deferibing the tenth or fon felfgtven, he thus deferibes this fon; 
“ and one received while yet a feetus in -the womb of his mother 
is called the fon of a pregnant bride” (CCLXXXVI): that is, one ac- 
cepted while he remained in the womb cf hi; mother ; it is thus intimated, 
that he is fon of him, who marries her. Vishnu fays, “ the feventh is 
the fon of a pregnant bride; and the male child of a woman efpoufed while 
pregnant is fon of the man, who marries her” (CLXXXV). 

CCLXXXVIII. 

Menu : — If a pregnant young woman marry, v’hcthcr her 
pregnancy be known or unknown, the male child in her 
womb belongs to the bridegroom, and is called a fon re- 
ceived with his bride. 

The author of the Pracasa remarks, that the folemn rite of marriage docs 
not take place, for a text declares, that holy nuptial texts are applied folely 
to virgins (Book IV, v. CLXVII1) ; but this woman is not a virgin, fincc 
file has had intercourfe with man. On this fubjedt ancient authors obferve, 
that in this place “ marry” relates to the form of marriage diredted in the 
At'barvan •ueda t which is ordained by feripture for women who are not vir- 
gins, and which is now pradlifed by ''Sudras of the lowed rank and by 
others. Since holy nuptial texts are confined to virgins, this term “ marry” 
intends the oblation to fire on the fourth day and other rites celebrated 
without texts. Thus Chandeswara. But in fadt, fincc the text cxprcfTed 
only *' received a\hilc yet a fmtus in the womb," acceptance alone is deter- 
minatelv meant; the requifites of tbisfiiathn do not extend to the ob!aticn to 

fire: 
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fire: elfc, were that oblation caftnlly omitted during pregnancy, the child 
would not be a Ton received with a bride, and might be fuppofed to become 
Ton of his maternal grandfather. But he is not fon of his maternal grand- 
father : for, like ornaments and the like, the child was given away by him 
with his daughter. lie is fon of the bridegroom alone; not received as fucb 
hi right of birth, for he is not produced from the feed of bis legal father , 
nor from a receptacle appertaining to that father at the time of procreation; but 
becomes his fon mediately, in confequencc of acceptance, bccaufe the mother, 
who is owner of the child, is transferred to the bridegroom by the maternal 
grandfather’s gift. 

Being deficient in good qualities, he is inferiour to the fon given and 
the reft. The offspring of an unmarried girl, confidered as fon of him, who 
fiibfequently marries her, may be alfo deemed inferiour to that fon. If the na- 
tural father be known, the child belongs to him alone. The Brahme purana 
(CCXVII 3) allots a ninth pari to the fon of a pregnant bride. This brief 
expofition may ftiffice . 


section 
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SECTION XIII.- 

ON THE SON REJECTED. 


HE is twelfth according to YajNyawalcya; for, immediately after 
defcnbmg the eleventh or fon of a pregnant bride, he thus deferibes this 
fon. 


CCLXXX1X. 

Yajnyawalcya: — He, who, being forfaken ly his natural 
paten’s, is received by another, lhall .be confidered as a 
fon rejefted. 

« 

Visnnu (CLXXXV) fays, “ the eleventh is the fon rejedled being for- 
fahen by ins father and mother, be becomes the fon of him, by whom lie 
is received. The text muil be fo fupphed. 

ccxc. 

Vasisht’ha : — The fifth is the fon rejefted, whom a man 
receives as his fon, tire boy having been forfaken by his 
father and mother. 


Tiie fifth rank is mentioned, as is obferved in the Ritnacira, meaning 
the fifth among the laft fix. Confequemly he is eleventh in rank. 

CCX'Cl. 

Menu : — A boy, whom a man receives as his own fon, af- 
ter he has been deferted without jufl caufc by his parents, 
or by either of them, if one b; dea-l, is called a fon rejected. 

“ Deter. Ten abandoned. The defertion may be caufed by utter in- 
4 Y ability 
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ability to rapport the child, or by fome defeft in him ; he mud be received 
as a don, not merely received from a willingnefs to maintain the child. 

The Relnacara. 

The child is deferted with fome fuch thoughts as thefs : “ he is thrown 
away like" the'chaff of com ; any man may take him or not as he pleafes ; 
I have no occafion for this child.” - - 

The Ton felfgiven is fuperiour, becaufe he is given by a Secondary 
owner, namely himfelf ; but this fon is inferiour, becaufe he was fimilar 
to a waif, not being then recognized as fon of any man j for, in this 
•world, the finding of a waif is confidered as a lefs perfedl title than a gift. 
But in the cafe of a fon made, the child being adopted by another al- 
though the father and mother were living, their right is forfeited by neg- 
ledt, like the right of a man to a chattel adverfely enjoyed by another. As 
in the cafe of land, that negledt is an a£l of will, which may be expreffed 
in thefe words, “ this land is poffeffed by another ; let him enjoy it ; and 
let'it become his abfolute property,” fo in the cafe of a fon, the adt of the 
will may be thus ex'preffed, “ this man adopts him for his fon ; let him do 
fo; and let the child become his fon.” Confequently, the principal owner 
tacitly confentmg, the fon made ly adoption is therefore fuperiour to one felf- 
given and to him, who is rejeSed ly his natural parents : rn the cafe of a Con 
rejefted, the owner alfents to the lofs of his own right, --but not to the fubfti- 
tuted right of another ; in the cafe' of a fon made, hi alter ajfmts to the fub- 
ftituted right of another. Were it fo, what difference would there be be- 
tween a fon given and a fon made, fince the owner equally afients in both 

ingances to the lofs of his own right and to the fubfiituted right of ano- 
ther ? Neglefl is the foundation of th sfubjlituted right to a (fon made, but 
gift is the foundation oCfucb right to a fon given : the difference between them 
is this ; donation is an adl of the will contemplating the transfer of proper 
ty to another, and which may be thus expreffed, <• let this become lnsp r0 
perty negleB is an a3 of the will contemplating property ariling from oc- 
cupancy, and which may be thus expreffed, “ let this, which is occupy 
by him, be loll to me, and become his by occupancy." The negleft may 
be of a different nature, folely contemplating the lofs of right, and wine r 

may 
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may be thus cxprelfed, " let my right be forfeited this is the founda- 
tion of the Juljhtutid right to a fon rejected. In the former inftance of 
negleQ, property veils in the aftual occupant ahnti m the lali inftance, it 
fuhjiquently \efts in any occupant vihomfoever. 

Tm. Brtibmt pur&m (CCXVII a) allots a feventh pan to the fon rejed- 
cd. Tbjs brief expofition may fuffice, 1 , 1 


SECTION 
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SECTION XIV. 

* I ' , 4 l 

ON THE SON BY A " StJ'DRA \ 

HE is not particularly noticed by Ya'jnyawalcya. Since “any how” 
in the text of Vishnu, (“the twelfth is^a fon any how produced’' v. 
CLXXXV), is expounded in the Retnacara * by a ''Sudrd woman married or 
* unmarried, the fon of a Stidra wife is alfo bonfidered as thirteenth in rank, 
•His fhare of the inheritance has indeed been propounded by Ya'jnyawalcyaT 
(CXLII). The concurrent import of the texts of Menu and Vasisht’ha 
is the foundation, on which the term “ any how produced’* is reftrided to 
the fon procreated on a ^Sudra woman. 

Tiie text, cited in a former chapter (CLXXVII), is inferted by Menu 
in the place where fons of twelve forts are defined, immediately after dc- 
feribing eleven fons. ParaSova (a living corpfe) is a name for the fon of a 
Jdrdhmana by a ''Siidra woman. It is thus explained in the Retnacata ; 
«• though fulfilling his duty ” ( pdrayan ), that is conferring fome benefit on 
his fuppofed father, “ he is even as a corpse,” becaufc the benefit is incon- 
fiderable. The word pdrayan may alfo fignify “ living.” 

s 

ccxcir. 

Vasisht’ha : — The fixth is the fon by a 'Sudia. 

Sixth here relates to the hft fix. 

The Rctnacma. 

CCXC1II. 

Baudha'yana : — A son, begotten through lull on a 'Sudrd 
woman by the chief of twice born men, is called a living 
corpfe (pdrasava). _ TllI 
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The fin rc of a fin by a married ^Sudra had been propounded by Me- 
Yajkya.wm,c\a. and others. Mlwu (CLXXVII) and VisttHU 
(CLXKXV) now fpeah of a fon by an unmarried "Sitira Accordingly 
Mend, immediately rf'.er ibis tht (CLXXVII)#* notices the participation of 
a fon begotten by a man of the fcrvilc clafs on bis female Have (CLXXVI) , 
“ man of the pneftty clafs" in this text fignifies a Brafvnana , CJhatrtya, or 
J r cJ\a, But YajhVawalcy'a has not allotted ahy fharc to the fon of a 
t wee-bom man by a female Have. The fharc of fuch a fon, who is ccnftyutnt- 
ty of a different clafs from his father ind far infcnour m rank to other fins 
(CCLXXXlll), mud be deduced from the texts of other fagds. iThe law ffc 
thus explored , and we hold this reafonable * Ji muVava^iana* alfo con- 
cedti tt tlurf.’srr. r 


* bUxv, Ckjp 9, r. i;S a-i 179 
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SECTION XV. 

ON THE ADOPTION OF SONS. 

ccxciv. 

S mrlti', cited in the Retnacaia • — Sons by women of the fer- 
vile clafs, though they be ' Sudras and Haves, are in'fome 
inftances deemed the legal fins of priefts ; and fo they are, 
of kings confumed by curfes and even doomed to peri 111 : 

* 

2. And fometimes they are confidered as the legal IJJue of 
men who feek wealth, or praftife warfaie. 

The fuppofcd impofiibihty of their becoming legal fans of tlicfc men is de- 
nied. 

The Retndcara. 


Hence, if a man be deliitute of other offspring, his child by a woman of 
the ferule clafs mull be acknowledged as his fon. 

ccxcv. 

If there be a fon of the body, or a fon of an appointed 
daughter, 

-• The fon of a wife and the reft of eleven fons mull be 
confidered as belonging to dilhnfl families, and as per- 
petuating a feparate race ; 


3. All fuch fons Hull ever pci form obfcquics and other 

rites for thofc ! .'.their, like flares, or hie men of the f'ute 

h 
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Ip there be a ton of the body, or tf there be a fon of an appointed daugh- 
ter, then the fon of a wife and the reft merely propagate a family fuch is 
the conftruft.on. “ Like {laves ,” m the form which (honld be praafted by 
a {lave, or by a man of the firvtle clofs. 

The Retnacara 


CCXCVI.. 

A son of concealed birth, the fon of an unmarried woman, 
the fon received with a bride; the fon by a 'Sudra, 

2. And the fon by a twice married' woman, are’ five who, are 
fhunned by men of the commercial clafs/ through appre- 
henfion of a fine to be paid to the king , all the reft are like- 
wife heirs of twice-born men . 

It is thus declared poflible, that men of the commercial cJafs may have 
fons confidered as fuch in a fecondary point of view 

The Retnacaia 

“i Likewife” atlud-s to the fons improperly fo called It is thus de- 
clared pofiible, as is obferved in the Retnacara, that a fubfidiary fon may be 
adopted by a prieft, a foldier, or a merchant. 

ccxcvir. 

Men of the fervile clafs, a£hng as Haves, living on food fup- 
plied by another, and fubjeft m their perfons to the do- 
minion of a matter, can m no mftance have a fon : 

2. The male child, who is begotten by fuch a Have, be- 
comes himfelf a Have. 


It is a notion intimated in the R'tracara, that, fincc the tret of MrMi 
(Book III, v. LII) mud be confidered as declaratory of the fubjefhon of a 
{lave to the ■will of his mafter* he is fubjefl to his control even in the 
adoption of a fon, and tint the child is m like manner fubjettto f hc domi- 
nion of his mafter. CCXCVIII. 
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• CCXCVIII. 

Menu : -- On failure of the bed, mid of the next belt, amohg 
thtfe tziielne Jons,, let the inferiour in order take the heri J 
tage; but, if there be many of eqhal rink, let all be lharers 
of the ellate. 

Amon*g the Tons abovementioned, namely the fon of a wife and the red, 
all being Virtuous, let the left lake Ike heritage ; on failure of virtuous children, 
a worfe fon, deficient in good qualities, is entitled to the fucceflion. But," if 
there be many of various deferiptions, fuch as the fon of a wife and the reft, 
\Vho are all bndued with equal good qualities, they are all equal fharers of the 
eftafe. 

“ Similar" is explained in the Retndcara equal in good qualities or in un- 
eflential properties. The authors notion of the purport of the tc<t is the fame, 
Confequently Menu intends, that the rule of fuccefiion.to heritage and the 
like fhould be drawn frotn the different degrees of virtue, without attending 
fd the difference of the form in which a Ion is adopted. This is alto the opi- 
nion of other legiflators ; but they have defcribed a particular order on the 
iuppofilion of proportionate good qualities. Thus fome explain the text. 
fttccordvig to bikers , ** on failure of the beft, and of the next belt,” that is, of 
the firft mentioned refpe&ively* the ihfiiriour in order, or next ftierifioned, 
fuccced to the heritage. Thus Ya'jnyawalc ya directs, that, u on failure 
of thofe firft mentioned, the next m order fhail give the funeral cake and 
claim the heritage’' (CLXXXIX). 

. CCXCIX. 

, Vishnu : — Among thefe the firft in order is preferable ; he 
alone fhail take the heritage, and fliall fuppo'rt the reft. 

CCC. 

NA’f.eda: — The firft in order arc feudally cohfidcrcd as 
, eldcfl: or fuperiour, the laft are, refpeftively dccined infe- 
riour ; on the death of the father, they fuccced in order 
to his eftate; 


2 , On 
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2 . On failure of the fir ft. and next in rank, he, who is in- 
feriour in the next degree, {hall take the inheritance. 

Cullu'cabhatta alfo fays the fame : he thus expounds the laft half 
of the text of Me no (CCXCVTII), * if there be many fonsof the fame de- 

* fcription, fuch as fons by a twice married woman or the like, they {hall 

* all take and divide the heritage.* He explains {imilar, “equal in rank,” 
being fons of a twice married woman or the like. In the glofs of the 
Beindcara, the term, “ uneflential properties,’* alludes, fay thefe other law- 
yers, to the rank , as fons by a twice married woman or the like. According 
to this opinion the fon of the wife and the reft are never equal to the fon of 
the body. That opinion only is accurate. Accordingly the Brahms purdna. 
aftigns the whole eftate to the fon of the body though laft bom (CCXVII) s 
that is, if partition be made by a father, he {hall give to his fon born in 
lawful wedlock the full lliare direfted under that head; he /hall give the 
th.rd part of fuch a {hare to the fon ? of the wife, and referve for himfelf 
as much as he pleafes, or a double {hare (for there is a difference of opi- 
nion on that point): in like manner, he {hall give the fourth part^of 3 
Share to the fon of an appointed daughter, and their due allotments to the 
reft. If there be’many fons, namely a fon of the wife, a fon of the body, 
an appointed daughter and fo forth, let him fo diftnbute the eftate, that 
the fon of the body may have, twice as much as the fon of the wife, thrice 
as much as the appointed daughter, and fo forth, and the father hi'm- 
felf have twice as much as his fon begotten in lawful wedlock. The 
natural diflriburion has been propounded by Ya'jntawalcya and others. 
The form of partition, exprefsly mentioned in the difcuQion on Tons of twelve 
defcriptions, mull be obferved : but, if there be a difference of good and bad 
qualities, the form of diftnbution, dire&cdin th tBrabme purdna and the reft 
mult be adapted* 

It is recorded in Purdnas and other works, that a king, having purchaf. 
ed a boy namcd' , SuKAHSE , P , HA^ivho was fold by his father, attempted 
to facnfice him to the divinity; but the boy,* being faved from death by 
divine interposition, became {on of the /age Viswa mitra -• in what fora* 
did ''Sunahse p*ha become his fon ; for he was not a fon given, fince the 
5 A boy 
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hay was not bellowed by ,his father on Viswa'mi-j-ra f , Me was a fon 
felfgiven ; for a boy, having given himfelf as a ,fon, when the right of his , 
father and mother was annulled, by their leaving him to die, or by any other 
means, the definition of a fon fdfgtven is applicable to }urm This brief 
explanation may, fufEce : to expatiate would be vain. , , 

, 1 *iii i i - j i f . 

Among the twelve deferiptions of fons, begotten in lawful wedlock and 
the reft, any others, but the fon of the'body and the fon given, are for- 
bidden in the Callage. Thus the'-Jthtya purana, premifiog (Mhe filiation 
of any ,but a fon lawfully begotten or, given in adoption^/ bis parents'-' 
(CCLXXX), proceeds, “ Thefe parts of < ancient law were abrogated by 
wife legiflators, as the cafes arofe at the beginning of the Cull-age, ,with-an 
intent offecuring mankind from that is, with an intent of preventing 

theguilt of mankind) the term bears the fenfe of prevention, as in the phrafe 
“ fmake made as a ptecaution againft gnats >” for that is one_ of the 
fenfesiaferibed to this term. in die dictionary of Amera. The meaning 
therefore is, mankind would be culpable, if the pra&ice of railing up a fon . 
on the wife of a kinfman and fo fqrth were new followed., . So Va’ciies, 
re-ni hhatta'ch uiva expounds the phrafe: but others explain the terms , 
•for the fake ofpreferving mankin 1;* the word ufed fignifies ‘intend,* as in 
the phrafe, “ wood intended fora poll to be erefled as a memorial of a fa- ; 
crifiee performed." Confcquemly the nitaiiing is this ; mankind would 
pctilb, if the pra&ice of railing tip a fon on the wife of a kinfman and fi> 
forth were now followed. Formerly men proceeded, without amorous dal- 
liance, ta p recreate .ijiit on a brother’s wife, (who is fimilar to a mother 
or a daughter in law,) with the foie view of railing up ofT.pring to a bro- 
ther t now men being governed by lull and grovelling appetites, and their 
pafiions being excited by limply looking pn the ficc of a woman in private, 
they would repeatedly approach a brother's widow under prctenco of rolling 
up ifiue io him; mankind would be thus culpable, and perilk through the 
prevalence of fin. In like manner fufiicient reafons may be nlligncd for the 
prohibition of appointing a daughter and fo forth. Again i by the term 
•• powers” in the text of Vn muse ati (CCl-XXlX).is meant, not only de- 
aoiion, but the confequence of u, namely command over the fenfer. 


A MO* r ‘ 
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'Among tboie twelve deferiptions of fans, we mull only now admit the rules 
concerning a fon given in adoption and one legally begotten. The law 
concerning the red has been inferted to complete that part of the book;' as 
well as for the ufe of thofe, who, not having feen fuch prohibitory texts, admit 
the filiation of other fons. Thus, in the country of CS'dxa (0‘rifa), it is full - 
the pradtee with fome people to raife up tflue on the wife of a brother. 

a CCCI. 

Menu : — These eleven fons (the fon of the wife, and the*" 
reft as enumerated) are allowed by wife legiftators to be 
v fubftitutes m order for fons of the body, for the lake of 
preventing a failure of obfequies. 

. t 

Hence a fon given and the like fhouldonly be adopted oa the poffibility of 
a failure' of obfequies, -not if they can be otbcrmfe performed. If one, who has 
a fon legally begotten, adopt a fon given, is the adoption valid or not? and 
what occafion is there for its 'validity, fines the obfequies muft be performed 
by the fon legally begotten ? There is occafion for ths-purpofc of removing 
the doubt whether the obfequies fhall be performed by the fon given, if the 
fon of the body afterwards die. To this fome reply, that, fons given and 
the reft being defcribsd as fubftitutes, and fubftitution being only admitted on 
the failure of the principal < the adoption of the fon given is void, becaufe there ’ 
was nor at that time a failure of the principal ; and if the fon of the body af- 
terwards die, the obfequies fhall be performed by the -wife or by a collateral 
heir. That is wrong; for the fen given, not the adoption of him, is deferibed 1 
as a fubftitute ; there is no difficulty in faying that, on failure of the principal, 
or fon legally begotten, the fon given fhall aft as fuch. Accordingly Sri' 
d'har a swa'mT, in his glofs on a verfe of the Bbdgavata (CCXVI), 
quotes a 1 text of law on the benefit arifing from a multitude of fons,, to ex- 
plain the motive for defiring many children, when a fubfidiary fon is adopted 
even though a principal one be living : ** Many fans are to be defired, that 
fome one of them may travel to Gaya. 1 * 

The adoption ofa fon given, although a fon of the body be living, being thus 
valid, he fhall have a third part as his fhare, m thefarae manner with a fon given, 

fubfequently 
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fdbfcquently to. whole adoption a Ton of the body was born (CXC), •• Heirs” 
(CXC 3); that is, entitled to a full /hare. u Shall have as their /hare one third 
of the property” (CXC ^.)j that is, they /hall have as a /hare one third part of 
that, which is receivable by the /on legally begotten. What /hall be the 
lharc ? /hall the Ton given receive four, or three, fuvernas out of twelve 
which compofc the /hare received by the fon of the body ? or /hall the 
fon of the body receive twice as much as js received by the fon given ? To 
this it is anfvvered, if it be the meaning of the law, that he fhall take one 
third part out of the /hare which is received by the fon legally begotten, then 
what would be the conference, if there be many fiich ? the fon given would 
deceive an cxccflive fum, if he took a third -part from each. Nor /hall he take 
one /hare out of the collected wealth ; for though fingle, he would not re- 
ceive a full third part, and the legitimate Tons would have more than their 

due, allotments . Neither is the fecond fuppofition right; ior, were it 

fo, he would take a quarter, inlead of a third. Thus the laft fuppofition 
mufl be admitted. It maybe illuftrated in this manner: in the cafe of 

partition made by a father, according to the opinion of Ji'mi/ta- 

va'hana and the reft, let two fons legally begotten take eight fuvernas each 
out of thirty- fix inherited from a .paternal grandfather, let the father 
take fixteen fuvernas and the fon given four. The meaning of the 
text is, that an adopted fon /hall have a third part of the ftnre appertaining 
to a fon legally begotten. Some hold, that in a partition of hereditary pro- 
perty made by a father, who has one fon given and two fons begotten in law- 
ful wedlock, the whole eftitc /hall be divided into thirteen parts, of which 
litf belong to the father, three to each of the two fons legally begotten, and 
one to the fon given : according to thefe lawyers the meaning of the text js, 
that an adopted fon /hall have a third part of fuch a /hare, as is receivable by 
a fon begotten in lawful wedlock. That as wrong ; for it is not deduced from 
the plirafe “ /lull have as their (hare one third part," that they /hall have a 
/hare equal to one third part of what is received bj the fon legally begotten. As 
for the ccpofition, that an adopted fon /hall take , one third part of fuch a 
flwe, as is receivable by this fon in right of his legitimacy ; that is wrong# 
for there would be none to take the remaining two thirds. If the remaining 
two thirds were again divided, nothing would .prevent a fecond remainder of 
tWo thirds 5 and that cannot be the fenfc of the text. 


Lawyers 
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Lawyers juihfy the text of the Bralmc faraaa (CCLXXVII), as relating 
to the fame fubjeft with the phraf; " thofe of a lower daft mud live under 
him, with a prov lfion o'f clothes and food only " {CXC 4). That is wrong; 
for were it fj, the particular mention of fons given and fo forth would not be 
pertinent. Consequently that text relates to a Ton given and others deficient 
in virtue, and it fliovvs, that, if anyone of fix fons, namely the fon of the 
body and the reft; -cxift, he has a right to take a full /hare and to perform 
obfequies, and the fon given or otherlidopted fon fiiall have a third part for 
his maintenance. 

Since the text of Menu (CCLXX1) nitift relate folely to the fon given, 
or other child adopted while a fon legally begotten exifts, for it is of courfe 
declared by the text of DeVala, that ’jm adopted fon lhall have a third part 
ft a fon of the body be afterwards produced, does it not follow, that the 
/adoption cf a fon given, being made by one who has a Ion legally begotten, 
is irv'ahd ? Cullu'cabhatta* has alfo remarked that a Ion of the wifd, 
and the reft, ought not to be obtained, if there be a fon of the body or an ap- 
pointed daughter : does not this text relate to the fame fubjcS ? It Ihould 
not be argued, that, like the rule, “ common property may not be given away 
by any one parcener, and wealth neceffiuy for the fupportof the family may 
riot be aliened even by a /ingle owner" this text is intended to forbid fuch adop- 
tion by one who has a fon, not to declare the adoption void. Since it is de- 
monltrably right to eftablifli a moral of&nce in depriving the family of fup- 
port, fin, not the invalidity of the gifri is thence deduced ; but the text of 
Menu contains nothing prohibitory againft fuch an adoption : for Tons given 
and the reft, w ho are produced from the manhood of others, that is, others 
than their adoptive father, and from the wife of another, (for the expreffion is 
merely illuftrative ;) thefefons, it is fa id, bring produced from another origin 
than the adoptive father’s own feed and field, are in truth fons of him, from 
whole manhood and wife they fprang, not f° ns a ^°P ter • follows 

therefore* that the adoption is void. 

lc tins be alleged, the auftxt ft, «>« ,h - fcnfl = oF ,hs lclt " £ ' uU b ' 
levant: why thould not property arifc ” a f ° n S ivcn to onc ' vh ° h “ ”” 

iffue, as well as in land given to hi® ? ^nd, >fpt°P CIt 7 211 ’ J 
w w fhould 

5 B 
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Ihould he not be a fon capable of inheriting the cflate and performing obfe- 
quies ? It makes no difference whether the fon of the body be born before 
or after the adoption/ Sacred ftory records, that Menu appointed his 
daughter to raife up a fon, although he had male iffue. It Ihould not be ar- 
gued, that (he merely propagated the family. Filiation being valid if (he per- 
petuate the race, nothing can bar the right of fucceflion veiled by divine pow- 
er. Accordingly it is obferved in the Retnacara on the Jaft part of the text 
above cited, 1 * they belong in truth to the father, from whole manhood 
they feverally fprangand to no other” (CCLXXI), that, their claim as prin- 
cipals being denied, their claim as fubftitutes is hinted j “ they are princi- 
pal fons of no other :** the text mull be fo fupphed. It Ihould not be object- 
ed, that the preceeding text (CCCI) contains a vain repetition. It com- 
pletes the fenfe. -What then is the claim, o¥ one who is a fubftitute for a 
fon? It con fills in tbe Tight of performing the offices incumbent on a fon, 
if there be • no principal one. Admitting this inference from the opinion 
delivered in the Retnacara^ Hill adoption is prohibited according to the opi- 
nion of Culli/c abhatta, who holds that this ought not to be followed 
a S a praClice which is juftified. It Ihould not* be argued, that by fo aCting 
amoral offence would be committed. There is no argument, on which 
a 'moral confequcncc can be eftablilhed, when a temporal efteCl may 
enluc. But here the intention of the precept is to forbid * adoption then 
only, when there is no motive for it; for the benefit defired, namely deli- 
verance from the hell called put , is obtained without adopting a fon given, 
and through him, therefore, that purpofe is not effected : but one, who defires 
numerous iffue for other purpofes beftdes deliverance from the hell called put* 
may adopt a fon given and the reft, although he have one legally begot- 
ten. SmVjiarA Sv/ami' and others have faid as much. The Retnacara 
and R&rijdta expreffing, that a fon given and the reft Ihould not be adopted 
if there be a brother’s fon, it muft be underftood tint the prohibition con- 
cerns one who merely defires male iffue for the fake of deliverance from the 
hell called put. This juftifics the fa£l recorded in the Bharat a and other 
works, that I’a'ndu, having other male iffue, accepted of BmhA, A*- 
ju»<a and other Tons of his wife; nnd he did fo, although he had nephews. 
It fhould not be objected, that brother’s fon pofitivcly intends the fon of 
an u’erine brother cohr j nod “brothers of the whole blood," in the text of 

Menu 
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Menu (CCLXXVI), fignifies brothers by both the fame parents. The 
dual number is not fuppofed in. an apportion of this form, unlefs there be 
fpecial grounds of implication. It fhould not He* argued, that the proceed- 
ing of Paudu, who was acquainted with the 1-gal prohibition, is a ground 
of fuch implication. His conduft is dec’ared to have been influenced by 
the defire of having a fon endued with ilrength, and one (killed mjurifpru- 
dcnce and philofophy. Va^hespati Biiatta'cha'rya alfo admits the 
adoption of a fon given, although there be a brother’s fon. Culh/ca- 
biiatta, however, expounds “ brothers of the whole blood’' brothers by 
the fame father and mother. Menu and Vishnu declare, that a fon de- 
livers his father from the hell called fui* 

_ - - „ cccii. , * 

Menu and Vishnu: — Since the fon (tray ale) delivers.,^ is 
father from the hell named put, he was, therefore, called 
putlra by Brahma' himfelf. 

cccm. , • . 

Ha'ri'ta: — A certain hell is called^; and he, who is 
deftitute of male i(Tue, is there tormented: a fori is there- 
fore called pu'tra, becaufe he delivers his father from that 
region of horrour. 

CCCIV. 

Vrihaspati: — Because a fon delivers his father from d :C 
hell called put, even by the fight of his cotlntenac^ 
therefore is a man folicitous for the birth of a fon ■ 
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debt, by him he procures immortality, through him he joy 
rully becomes exonerated from every debt to living n-o 
gemtors. ' y ° 


CCCVI, 

Sanc’ha and Lic’hita, and Pait’hi'nasi: — By a fon, how- 
ever produced, a father profpers; through his oblation of 
funeral cakes, he becomes exonerated from debt to his 
progenitors. 


cccvir. 

Ha rita . He, who has a fon pure, capable and virtuous in 

r-«cJV the correction of his 
, n defefts, tranfports his aticeftors over the abyfs of death. 

CCCVIII. 

Sanc’ha and Lic’h.ta :_The peipetual fupport of a confe- 
crated fire and the like, the fcriptures, and facrifices re- 
warded with ample gratuities, do not procure the fixteenth 
P ° 1 e benefit anfing from the birth of an elded fon. 

2 " celebrated ^ the mcans of him - "ho is 

fl y of cnpturc and the performance of facrifice. 

the V f' 0m r fc " p,urc and r,crificc is not incomplete J vrhofe ftudy of 
f^ns: tcT ", T“ ° f fl " ifiCC n " .h«. -f he have many 
fmg from 11 con *eq«n,Iy appears to be a benefit nri. 

nofi/r , .‘ ru ' < ,,ut «* - •»= ^ 

*« to be defired, tlutTlme one of P " f ° rmSnCC ° f rjCrir,cc ' “ Ml "7 fon5 
defer, puers “be ™r , nr* ,o W Hence font 
oflipin s# *•' optc by one, ulio dcfircs numerotu 


i 
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CCCIX. 

Sanc’ha and Lic’hita, Vishnu and Ha'rita By a fon, a 
man obtains vi&ory over all people; by a fon’s fon, he 
enjoys immortality; and, afterwards, by the fon of that 
grandfon, he reaches the folar abode.* 

CCCX. 

Yajnyawalcya Through a fon, a fon’s fon, and the fon 
of a grandfon, the father or anceftor obtains blijs in other 
worlds, immortality, and heaven; but the double let of ob- 
lations and the funeral cake are offered by a -man’s own 
fon and other defendants, whether principal or fubfidiary.t 

Heaven fignifies the tolar abode ; for the import is the tame vw-ldthat o t 
the preceding text. 

. CCCXI. 

Vasisht’ha: — The eridlcTs abodes are allotted to thofe who 
leave male iflue ; it is recorded, that “ heaven is not for him, 
who leaves no male progeny,” Enemies therefore pro- 
nounce this citrfe, “ may they be childlefs and become evil 
fpirits.” The. want of jhale^iflue is the’great caufe of de- 
flruftion therefore is a fon defired. >' 

It is declared in the Veda, that heaven is not for him, who leaves no male 
iffue. It confequently appears, that celeflial blifs is attained through a fon; * 
and that is made evident by the text of Yajnyawalcya. “ The endlcfs 
abodes &c. f> flnee the purport is the fame, they 2re allotted to thofe who 
have grandfons; the word “ fon” here fignifies offspring in general. It is 
thus declared, that fons and other male defeendants are moll defirable. The 
fage proceeds to fliow eternity enjoyed through the means of a fon: cluldlefs 
men become in vifible giants or demons; certainly that is a great evil, by 
which the name of giant or demon is ajjixed to manes : fuch is the implied 

* Miser, chipcer g, r. i$j, ated at v. XI 
f Tbe firft ternilbsh bsi bnn cued at t, CIV. 

5c 
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fen fe according to thq Values can. '< Enemies, &c.” this curie is pronounc* 
cd by them, » 

* * * CCCXII. 

' Smrili , quoted in the Rctnacara: — A son of any defeription 
r Ihould be anxioully adopted by one, who has no male 
iffue, for the fake of the funeral cake, water, and folemn 
rites, and for the celebrity of his name. 

2. Fathers defire fons, dreading left they fall to a region, 
of horrour, and refolding, whofoeyer among thefe Jons fhall 
go as a pilgrim to Gaya will convey us beyond thoje places 
cfi'crluie. 

. _ • ’ - 

.It follows, that all manes itc. cajried beyo.id.the "regions ..of horrour in 
lonfequence only of obfequies performed at Gd)d. 

' * ' ’ . 
CCCXIU. 

“ A son will confecrate a bull at my funeral, will perform obfe- 
- quies at Gaya, will make facrifices, and confecrate pools ; 
he will defend me in ofd age, and will' daily oticr.'tnc 
> srddd’ha after my deceafe.” •!«.«' 

•i. . 

0 ^ » ... 

In the former text a pilgrimage to Gaya was alone mentioned; in tbi**-, 

*c\t obreqnies are alfo fpecificd; there is not confequcntly any vain repe- 
tition. “ Daily every day, that is, every new moon. This alludes to 
the day of the patriarchs: a month of mortals, fays Amcra, is a day and 
a night of the patriarchs. Or it may allude to obfequies conflantly cr duty 
performed. 


END OP THE THIRD VOLUME. 



